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Update:  Public  School  Enrollment 
during  the  1990s 


by  Charles  D.  Liner 
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'orth  Carolina's  total  public  school  enrollment  has 
declined  steadily  since  the  1976-77  school  year.  Between 
that  year  and  1987-88,  total  average  daily  membership 
(ADM)  declined  in  127  of  the  current  139  school  admin- 
istrative units,  and  in  more  than  half  of  the  units  ADM 
declined  by  more  than  10  percent. 

During  the  1990s  the  downward  trend  in  total  state- 
wide enrollment  will  be  reversed.  According  to  projec- 
tions made  by  the  Department  of  Public  Education,  by 
1997-98  statewide  ADM  will  be  10  percent  greater  than 
in  1987-88  and  nearly  equal  to  the  peak  enrollment  of 
1976-77  (see  Figure  1).' 

But  this  projected  reversal  in  statewide  trends  can  be 
misleading — in  many  units  the  increases  will  be  small, 
and  in  other  units  enrollment  will  continue  to  decline.  Al- 
though forty-five  of  the  state's  139  school  units  (32  per- 
cent) can  expect  increases  in  total  ADM  of  10  percent  or 
more  during  the  coming  decade,  forty-eight  units  (35 
percent)  will  have  lower  total  ADM  in  1997-98  than  in 
1987-88,  and  an  additional  thirty-four  units  (24  percent) 
will  have  increases  of  less  than  5  percent.  While  nine 
units  can  expect  increases  of  20  percent  or  more,  nine 
units  are  expected  to  have  decreases  of  more  than  10 
percent.  (The  projected  percentage  changes  for  individ- 
ual units  are  shown  in  Table  2.) 

Although  only  fifty-seven  (41  percent)  of  the  state's 
school  units  can  expect  increases  in  total  ADM  of  5 
percent  or  more  during  the  next  decade,  many  of  the  other 
units  also  will  have  to  cope  with  increasing  enrollments  in 
the  elementary  grades  and  later  in  middle  and  upper 
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grades — sixty-six  units  (47  percent)  can  expect  ADM  in 
grades  K-6  to  increase  by  10  percent  or  more,  and  eighty- 
six  units  (62  percent)  can  expect  increases  of  5  percent  or 
more. 

Underlying  Trends 

Because  projected  enrollment  changes  vary  consid- 
erably among  school  units  and  at  different  grade  levels,  it 
is  important  for  school  officials  to  understand  the  under- 
lying trends  and  how  these  trends  may  affect  enrollments 
in  their  units. 

The  reversal  in  enrollment  trends  is  the  result  of  an 
increase  in  births  that  has  occurred  since  1976,  as  shown 
in  Figure  2.  However,  enrollment  trends  in  individual 
school  units  depend  also  on  population  growth  trends, 
which  vary  considerably  among  units.  Some  units  will 
have  to  accommodate  not  only  the  increased  number  of 
children  bom  there  in  recent  years  but  also  the  increased 
number  of  children  who  will  move  into  the  units  with 
their  families.  Other  units  will  not  experience  substantial 
in-migration  or  may  actually  lose  population,  and  those 
units  will  be  affected  mainly  by  the  increased  births  that 
have  occurred  within  the  unit  in  recent  years. 

Figure  2  shows  the  most  basic  trends  underlying 
school  enrollments  in  the  period  since  World  War  II — the 
number  of  babies  bom  in  North  Carolina  since  1945. 
Birth  trends  in  this  period  can  be  divided  into  three 
phases. 

The  first  phase  was  the  post-war  baby  boom,  which 
began  in  the  1940s  and  lasted  until  about  1961.  The 
second  phase  was  the  "baby  bust" — births  fell  from  more 
than  112,000  in  1961  to  80,546  in  1976,  a  drop  of  29 
percent.  This  drop  occurred  despite  the  large  number  of 
women  bom  at  the  beginning  of  the  baby  boom  who 
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Figure  1 

North  Carolina  Public  School  Enrollment, 

1973-74  to  1987-88  (Actual)  and  1988-89  to  1997-98  (Projected) 
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Figure  2 

Annual  Number  of  Births  in  North  Carolina, 

1945  to  1987  (Actual)  and  1988  to  1992  (Projected) 
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Table  1 

Summary  of  Percentage  Changes  in  Actual  and  Projected 

Average  Daily  Membership  (ADM)  in  139  North  Carolina  School  Units 


Actual 

Number  of  Units  witli 

Percentage  Change 

Changes  in 
Total  ADM, 

1983-84 
to 

1987-88'' 

Projected  Change  ir 

ADM  by  Grade  Level 

1987-88  to  1992-93 

1987-88  to  1997-98 

Percentage 
Change 

K-6 

7-9 

10-12 

K-12 

K-6 

7-9 

10-12 

K-12 

Increase 

30%  or  more 

0 

2 

2 

0 

1 

13 

5 

1 

3 

20%  to  30% 

1 

4 

2 

0 

0 

16 

8 

0 

6 

10%  to  20% 

1 

33 

8 

0 

7 

37 

29 

4 

36 

5%  to  10% 

9 

24 

23 

0 

24 

20 

18 

9 

12 

0%  to  5% 

23 

27 

27 

5 

26 

20 

21 

21 

34 

Percentage  of  units 

with  projected 
higher  ADM 

64.7% 

44.6% 

3.6% 

41.7% 

76.3% 

58.3% 

25.2% 

65.5% 

Decrease 

0%  to  -5% 

59 

30 

32 

17 

50 

14 

23 

17 

26 

-5%  to -10% 

36 

II 

27 

36 

25 

11 

18 

35 

13 

-10%  to -20% 

8 

8 

17 

64 

6 

6 

17 

38 

9 

-20%  to  -30% 

0 

0 

1 

16 

0 

2 

0 

12 

0 

-30%  or  more 

0 

0 

0 

1 

0 

0 

0 

2 

0 

Percentage  of  units 

with  projected 
lower  ADM 

35.3% 

55.4% 

96.4% 

58.3% 

23.7% 

41.7% 

74.8% 

34.5% 

Source:  Table  2. 

^For  137  units.  Figures  for  the  Rockingham  County  and  Western  Rockingham  districts  do  r 


normal  enrollment  changes 


reached  childbearing  age  during  the  l%Os.  If  these 
women  had  had  the  same  birth  rale  as  their  mothers,  they 
would  have  produced  a  secondary  baby  boom  during  the 
late  1960s  and  early  1970s.  Instead,  the  birth  rate  dropped 
dramatically  during  that  period,  and  the  number  of  births 
each  year  fell  precipitously.  The  phenomenal  change  in 
attitudes  during  this  period  is  demonstrated  by  the  statis- 
tic ■"lifetime  births  expected"  (based  on  the  number  of 
births  expected  by  a  woman  during  her  lifetime)  per 
1.000  married  women  age  eighteen  to  thirty-four.  That 
statistic  fell  from  3,052  in  1967  to  2.63X  in  1971.  to  2.273 
in  1977,  and  to  2,215  in  1987.- 

The  third  phase  began  in  1977,  when  annual  births 
began  to  increase.  The  birth  rate  stabilized  somewhat 
during  the  late  1970s,  and  the  large  number  of  women 


2.  IJ.S.  I>pt.  of  Commerce.  Bureau  of  theCensus.ffr///iAo//lm<'n(  OH 
Women:  June  /9S7.  Current  Population  Reports.  Series  P-20.  No.  427  (Wash- 
ington, D.C.:  GPO.  lyxxi. 


born  during  the  latter  stages  of  the  baby  boom  increased 
the  number  of  women  of  childbearing  age.  By  1987  the 
annual  number  of  births  was  about  16  percent  above  the 
low  of  1976,  increasing  from  80,549  to  93,481. 

When  this  third  phase  will  end  is  an  important  ques- 
tion that  has  significant  implications  for  the  validity  of 
the  enrollment  projections  for  the  mid-  to  late- 1990s  and 
particularly  for  school  planning  over  the  longer  term.  The 
enrollment  projections  for  the  latter  part  of  the  coming 
decade  are  based  partly  on  a  projection  of  births  in  years 
1987  to  1992.  For  the  state  as  a  whole,  births  during 
those  years  are  projected  to  increase  slightly,  as  shown  in 
Figure  2. 

But  that  figure  also  shows  that  the  number  of  women 
bom  each  year  fell  dramatically  after  1961.  A  woman 
bom  in  1961  would  be  in  the  early  childbearing  years 
during  the  early  1980s  but  statistically  would  be  beyond 
the  prime  childbearing  years  in  1991  at  age  thirty.  Popu- 
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Figure  3 

Actual  and  Projected  Changes  in  Statewide  Average  Daily  Membership  (ADM), 

1983-84  through  1997-98 
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lation  projections  show  how  the  baby  bust  will  affect  the 
number  of  women  of  childbearing  age  during  the  1990s. 
Between  1990  and  2000,  the  statewide  population  age 
eighteen  to  thirty-four  is  expected  to  fall  5.3  percent.' 
And  during  that  period  eighty-two  of  the  100  counties  are 
expected  to  see  population  in  that  age  group  fall,  by  an 
average  of  9.5  percent. 

It  therefore  seems  likely  that,  barring  a  dramatic 
increase  in  birth  rates  or  in-migration,  this  third  phase  is 
about  to  end  and  that  we  can  expect  the  number  of  chil- 
dren born  each  year  to  fall  during  the  1990s. 

Projected  Enrollments 
by  Grade  Level 

As  Figure  1  shows,  statewide  total  .A.DM  is  expected 
to  fall  until  the  1990-91  school  year  and  then  increase  in 
the  years  through  1997-98  (the  last  year  covered  by  the 


3.   North  Carolina  Office  of  State  Budget  and  Management,  Norih 
Carolina  Populalion  Projections:  1988-2010  (Raleigh,  1988). 


projections).  However,  the  trend  varies  with  the  grade 
level,  as  Figure  3  shows.  ADM  in  grades  K-3  will 
increase  steadily  until  about  1993-94,  when  it  will  begin 
to  level  off.  ADM  in  grades  4-6  will  increase  steadily 
throughout  this  period.  Whereas  ADM  in  grades  7-9  has 
been  falling  in  recent  years,  it  will  begin  to  rise  in 
1990-91.  ADM  in  grades  10-12  will  continue  to  decline 
until  1991-92,  after  which  it  also  will  rise.  Thus  in  the 
mid-1990s  ADM  at  all  grade  levels  will  be  rising. 

Table  1  shows  how  many  units  can  expect  increases 
and  decreases  in  ADM  in  the  various  grade  levels  for  two 
periods— the  five-year  period  1987-88  to  1992-93  and 
the  ten-year  period  1987-88  to  1997-98.  The  actual 
percentage  changes  for  each  school  unit  are  shown  in 
Table  2. 

As  Table  1  shows,  the  majority  of  school  units  (103, 
or  74  percent)  have  had  declining  total  ADM  during  the 
five-year  period  before  1987-88,  and  a  majority  (eighty- 
one,  or  58  percent)  can  also  expect  declining  enrollments 
during  the  subsequent  five-year  period.  However,  only 
forty-nine  (35  percent)  of  the  units  can  expect  declining 
ADM  in  grades  K-6  during  this  period,  and  thirty-nine 
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units  (28  percent)  can  expect  increases  of  10  percent  or 
more  in  those  grades.  Most  units  will  have  decreases  in 
the  higher  grades.  Seventy-seven  (55  percent)  of  the 
units  can  expect  declines  in  grades  7-9.  and  all  but  five 
(96  percent)  can  expect  declines  in  grades  10-12.  Of  the 
latter,  eighty-one  (58  percent)  can  expect  ADM  in  grades 
10-12  to  fall  by  10  percent  or  more. 

As  noted  earlier,  for  the  ten-year  period  beginning  in 
1987-88,  ninety-one  units  (65  percent)  can  expect  in- 
creased total  ADM.  However.  106  units  (76  percent)  will 
have  increased  ADM  in  grades  K-6.  and  in  sixty-six  of 
those  units  (47  percent  of  the  total)  the  increases  will 
equal  10  percent  or  more.  On  the  other  hand,  a  large 
number  of  units  will  have  declines  in  grades  7-9  and 
10-12  during  the  ten-year  period.  Fifty-eight  units  (42 
percent)  will  see  ADM  in  grades  7-9  fall,  and  104  units 
(75  percent)  will  see  ADM  in  grades  10-12  fall.  Of  the 
latter,  fifty-two  units  (37  percent  of  the  total)  can  expect 
declines  of  10  percent  or  more. 

The  Longer  Term 

What  will  be  the  trend  of  statewide  enrollments 
beyond  1997-98?  This  is  an  important  question  in  plan- 


ning school  construction,  of  course,  because  schools  built 
this  year  will  last  well  into  the  twenty-first  century.  As 
discussed  earlier,  the  recent  phase  of  increased  births 
probably  will  end  soon  because,  as  a  result  of  the  baby 
bust  of  the  1960s  and  early  1970s,  the  number  of  women 
of  childbearing  age  will  fall.  The  enrollment  projections 
already  show  a  leveling-off  in  elementary-grade  enroll- 
ments during  the  mid-1990s.  But  the  children  bom  in  the 
period  that  began  in  1977  will  continue  to  increase  upper- 
grade  enrollments  during  the  first  decade  of  the  next 
century — a  child  born  in  1989,  for  example,  will  graduate 
from  high  school  in  2007. 

Summary 

As  this  article  has  shown,  the  fact  that  statewide 
enrollment  is  expected  to  increase  does  not  mean  that 
enrollments  will  increase  in  all  units.  Some  units  will 
have  substantial  enrollment  growth,  others  will  have 
moderate  growth,  and  still  others  will  have  declining 
enrollment  over  the  next  decade.  And  some  units  that  are 
expected  to  have  little  growth  in  total  ADM  must  still 
plan  for  enrollment  increases  in  the  lower  grades  and  for 
later  increases  in  the  upper  grades.  ■ 
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Table  2 
Average  and  Projected  Changes  in  Average  Daily  Membership  (ADM) 


Actual 

Changes  in 

Projected  Change  in  ADM  by  Grade  Level 

Total  ADM 

1983-84 

to 
1987-88 

1987-88  to  1992-93 

1987-88  to  1997-98 

Unit 

K-6 

7-9 

10-12 

K-12 

K-6 

7-9 

10-12 

K-12 

Alamance 

-3.0% 

22.9% 

4.5% 

-20.1% 

8.2% 

34.2% 

25.5% 

-7.9% 

21.9% 

Burlington 

-10.4 

5.0 

-10.3 

-21.8 

-5.2 

14.6 

-5.8 

-28.9 

-1.2 

Alexander 

-2.5 

5.5 

-2.5 

-9.7 

0.4 

7.1 

4.2 

-6.6 

3.5 

Alleghany 

-5.5 

-10.1 

-8.7 

-14.0 

-10.6 

-20.8 

-11.3 

-8.7 

-15.6 

Anson 

-3.8 

-11.0 

-3.0 

-2.9 

-7.2 

-11.7 

-12.5 

-5.3 

-10.4 

Ashe 

-6.0 

-15.3 

-1.3 

-15.7 

-11.9 

-23.9 

-14.5 

-7.7 

-17.9 

Avery 

-10.2 

-6.1 

-7.6 

-14.0 

-7.8 

-5.1 

-9.1 

-12.5 

-7.3 

Beaufort 

-3.8 

-13.5 

-6.3 

-1.2 

-8.7 

-12.2 

-12.2 

-9.4 

-11.2 

Washington  City 

2.1 

-6.3 

18.8 

-0.5 

1.0 

-2.5 

17.5 

18.1 

6.9 

Bertie 

-2.2 

0.6 

-5.3 

-3.0 

-1.2 

0.0 

3.7 

5.3 

2.3 

Bladen 

-4.5 

-9.2 

-4.0 

-12.1 

-8.2 

-8.6 

-10.2 

-10.9 

-9.1 

Brunswick 

3.5 

18.8 

-2.4 

-15.0 

6.6 

30.6 

12.1 

-10.0 

17.7 

Buncombe 

-2.6 

11.0 

0.0 

-15.9 

2.4 

19.8 

8.0 

-7.3 

10.9 

Asheville 

-3.4 

4.1 

8.6 

-11.9 

2.2 

10.9 

3.7 

-1.4 

7.2 

Burke 

-4.4 

5.3 

-4.4 

-14.5 

-1.2 

14.9 

-3.4 

-13.3 

4.3 

Cabarrus 

-1.6 

13.4 

3.1 

-16.8 

4.2 

19.2 

15.3 

-5.3 

12.8 

Kannapolis 

-10.5 

1.0 

-9.1 

-19.3 

-5.4 

9.3 

-6.9 

-21.3 

-0.9 

Caldwell 

-8.0 

1.4 

-0.6 

-18.9 

-2.9 

7.0 

-3.7 

-16.7 

-0.2 

Camden 

-7.0 

0.7 

8.0 

-22.9 

-2.5 

6.0 

-2.8 

-12.4 

0.1 

Carteret 

5.1 

9.6 

9.9 

-3.3 

7.2 

11.5 

15.6 

3.7 

11.0 

Caswell 

-6.5 

-4.4 

-11.1 

-8.1 

-6.7 

0.1 

-10.6 

-17.1 

-6.1 

Catawba 

-L3 

6.5 

0.6 

-11.9 

1.0 

13.8 

4.2 

-5.0 

7.4 

Hickory 

-3.4 

5.6 

-5.7 

-16.8 

-2.1 

12.6 

-3.3 

-12.3 

3.0 

Newton 

-3.5 

3.6 

-5.1 

-1.8 

0.9 

9.3 

-2.9 

-1.8 

4.4 

Chatham 

-3.1 

7.5 

-0.8 

-17.9 

0.3 

11.4 

8.3 

-12.6 

5.6 

Cherokee 

-2.4 

-1.1 

-6.6 

-5.0 

-3.4 

-1.1 

0.6 

-2.0 

-0.9 

Chowan 

2.3 

9.6 

3.9 

-6.6 

4.9 

17.0 

9.7 

2.3 

12.2 

Clay 

-3.8 

-11.6 

-10.8 

-7.4 

-10.5 

-19.7 

-16.5 

-8.1 

-16.3 

Cleveland 

-7.7 

-1.0 

-4.1 

-9.3 

-3.4 

7.6 

-5.6 

-7.1 

1.3 

Kings  Mountain 

-8.2 

-3.1 

-17.8 

-8.6 

-7.8 

4.7 

-17.4 

-16.5 

-5.3 

Shelby 

-8.2 

-4.7 

-1.5 

-9.1 

-4.6 

1.6 

-5.8 

-11.9 

-3.0 

Columbus 

-1.8 

-2.9 

0.0 

-1.7 

-1.9 

-2.5 

1.4 

9.7 

0.9 

Whiteville 

-2.0 

-2.8 

5.0 

-9.2 

-2.3 

-4.2 

3.7 

-9.4 

-3.4 

Craven 

6.1 

9.3 

3.4 

-0.7 

6.3 

13.6 

12.8 

3.5 

11.7 

Cumberland 

1.6 

9.7 

-0.9 

-10.8 

3.1 

12.0 

14.1 

-7.6 

8.4 

Currituck 

3.1 

16.3 

18.2 

-8.7 

12.0 

24.6 

27.8 

4.6 

21.6 

Dare 

25.8 

54.6 

41.5 

4.9 

41.4 

82.1 

97.8 

66.5 

82.5 

Davidson 

-0.5 

12.2 

6.2 

-13.3 

5.1 

20.4 

15.6 

-1.8 

14.2 

Lexington 

-9.0 

12.7 

-16.1 

-32.0 

-3.0 

21.7 

-4.8 

-27.5 

5.4 

Thomasville 

-12.7 

-0.2 

-8.5 

-26.9 

-7.6 

10.5 

-8.8 

-26.9 

-2.1 

Davie 

-1.3 

2.1 

4.1 

-12.2 

-0.3 

8.4 

5.1 

-12.4 

3.1 

Duplin 

-4.5 

-1.1 

-5.8 

-12.3 

-4.4 

2.1 

-0.3 

-12.8 

-1.5 

Durham 

5.9 

23.7 

9.4 

-10.8 

12.2 

41.7 

27.3 

-1.5 

27.9 

Durham  City 

-3.0 

11.4 

4.5 

-18.6 

5.2 

27.1 

5.5 

-15.5 

15.3 

Edgecombe 

-8.1 

-9.3 

-3.3 

-19.6 

-9.6 

-6.2 

-10.2 

-23.2 

-10.4 

Tarboro 

-1.1 

-1.4 

12.4 

-6.2 

1.0 

1.2 

7.8 

0.7 

2.8 

Forsyth 

-2.2 

11.4 

3.0 

-16.2 

3.4 

20.5 

12.5 

-9.3 

11.8 

Franklin 

4.5 

17.1 

3.6 

-11.3 

8.0 

!         32.6 

10.6 

-3.5 

19.8 

Contiinied  on  next  page 
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Actual 

Changes  in 

Projected  Change  in 

ADM  by  Grade 

Level 

Total  ADM 

1983-84 

to 
1987-88 

1987-88  to  1992-93 

1987-88  to  1997-98 

Unit 

K-6 

7-9 

10-12 

K-12 

K-6 

7-9 

10-12 

K-12 

Franklinton 

2.7% 

15.6% 

-8.7% 

-15.9% 

2.0% 

31.1% 

0.3% 

-8.6% 

13.9% 

Gaston 

-5.3 

6.6 

-8.1 

-16.2 

-2.0 

14.8 

1.4 

-7.2 

6.7 

Gates 

0.4 

15.8 

5.4 

-23.2 

4.5 

22.0 

16.6 

-3.4 

14.9 

Graham 

-10.2 

-13.8 

-4.4 

-17.2 

-12.3 

-16.9 

-16.5 

-25.1 

-18.6 

Granville 

0.7 

13.2 

0.0 

-9.6 

4.9 

27.6 

8.6 

-5.0 

15.5 

Greene 

-5.1 

-1.1 

-12.6 

-0.9 

-3.8 

-3.0 

-3.1 

-1.7 

-2.6 

Guilford 

-0.7 

12.2 

6.7 

-17.3 

3.9 

21.3 

14.2 

-6.2 

13.1 

Greensboro 

-6.9 

4.1 

-2.8 

-16.7 

-1.9 

11.9 

-2.3 

-14.5 

2.8 

High  Point 

-7.4 

3.7 

-9.4 

-10.9 

-2.0 

11.2 

-7.4 

-14.2 

1.9 

Halifax 

-5.5 

-1.7 

-2.1 

-4.9 

-2.3 

-4.8 

3.5 

7.9 

-0.3 

Roanoke  Rapids 

6.8 

9.2 

14.7 

-6.8 

7.0 

1.9 

24.8 

19.9 

10.9 

Weldon 

-2.7 

-2.1 

3.2 

-8.7 

-2.1 

-7.5 

9.9 

9.4 

0.1 

Harnett 

1.9 

13.2 

-1.9 

-5.2 

6.1 

23.4 

5.4 

-4.8 

13.4 

Haywood 

-9.7 

7.4 

-10.0 

-19.7 

-3.6 

13.9 

3.9 

-16.8 

3.9 

Henderson 

-2.6 

7.3 

-1.9 

-11.0 

1.1 

13.6 

4.5 

-5.3 

7.2 

Hendersonville 

2.9 

19.5 

-3.3 

-7.6 

7.2 

26.7 

16.7 

3.4 

18.1 

Hertford 

-4.1 

1.9 

0.7 

-12.8 

-1.2 

2.2 

9.5 

-6.9 

2.2 

Hoke 

2.9 

0.5 

-1.0 

-5.3 

-0.9 

11.8 

-4.5 

0.0 

5.5 

Hyde 

-8.4 

-1.0 

-16.3 

-25.8 

-10.7 

-12.8 

-5.0 

-18.9 

-12.4 

Iredell 

5.4 

13.6 

7.5 

-17.1 

5.3 

22.0 

16.7 

-1.8 

15.4 

Mooresville 

-4.3 

13.8 

1.9 

-10.8 

5.4 

23.6 

19.7 

-7.4 

15.6 

Slatesvillc 

-13.7 

8.0 

-26.2 

-19.2 

-6.6 

18.9 

-14.5 

-27.6 

0.0 

Jackson 

-5.5 

-3.1 

-7.0 

-15.2 

-6.7 

-4.5 

-7.7 

-8.3 

-6.0 

Johnston 

0.2 

11.8 

-1.3 

-7.8 

4.4 

21.7 

9.7 

-9.1 

12.1 

Jones 

-10.8 

-1.0 

-17.2 

-24.6 

-9.9 

0.1 

-7.2 

-34.2 

-8.9 

Lee 

1.3 

10.0 

8.1 

-12.7 

5.0 

13.4 

20.3 

0.5 

12.2 

Lenoir 

-1.9 

-3.7 

-4.2 

-3.7 

-3.7 

-1.2 

-6.1 

2.5 

-1.5 

Kinston 

-3.4 

-8.7 

-7.7 

-2.3 

-6.7 

-7.4 

-13.5 

0.9 

-6.8 

Lincoln 

0.6 

11.2 

4.1 

-14.8 

3.6 

19.6 

10.1 

-8.0 

11.0 

Macon 

-4.6 

4.6 

5.2 

-23.1 

-1.5 

3.1 

6.2 

-13.6 

0.1 

Madison 

-6.5 

-6.8 

-7.8 

-8.3 

-7.4 

-6.0 

-9.9 

-10.3 

-7.9 

Martin 

-6.5 

2.0 

-11.9 

-11.6 

-4.3 

6.3 

-3.8 

-9.9 

0.3 

McDowell 

-7.5 

0.2 

-12.9 

-16.5 

-6.9 

2.8 

-8.9 

-9.5 

-3.0 

Mecklenburg 

2.9 

9.3 

-15.4 

10.4 

34.1 

23.5 

-I.I 

23.8 

Mitchell 

-5.8 

-2.4 

2.0 

-8.9 

-2.8 

-7.0 

9.8 

2.8 

-1.1 

Montgomery 

-1.3 

-4.9 

-2.5 

-8.2 

-4.8 

-4.8 

-4.2 

-5.1 

-4.5 

Moore 

1.4 

8.1 

8.6 

-2.3 

6.2 

11.8 

16.0 

9.3 

12.3 

Nash 

5.5 

9.3 

3.2 

2.7 

6.5 

14.8 

ll.l 

9.1 

12.8 

Rocky  Mount 

-12.4 

6.8 

-17.6 

-22.9 

-5.8 

15.9 

-12.9 

-30.7 

-1.7 

New  Hanover 

-1.5 

7.2 

1.5 

-15.5 

0.7 

13.8 

7.3 

-10.1 

6.8 

Northampton 

-8.5 

-4.8 

-2.7 

-19.9 

-7.6 

-6.7 

-1.8 

-14.7 

-7.2 

Onslow 

14.9 

25.5 

20.4 

-1.6 

19.1 

32.3 

45.6 

19.4 

32.5 

Orange 

2.3 

12.9 

5.2 

-6.6 

6.9 

23.4 

15.2 

1.8 

16.8 

Chapel  Hill- 

Carrboro 

8.4 

19.7 

22.0 

-6.9 

13.8 

30.5 

32.8 

14.7 

27.1 

Pamlico 

-2.2 

16.6 

-9.3 

-18.2 

2.9 

23.8 

13.3 

-18.9 

12.1 

Pasquolank 

3.0 

13.1 

11.8 

-8.8 

8.4 

15.1 

24.7 

7.5 

15.6 

Pender 

3.7 

12.8 

9.8 

-11.6 

6.8 

17.1 

19.1 

4.7 

14.9 
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Actual 

Changes  in 
Total  ADM 

Projected  Change  in  ADM  by  Grade  Level 

1983-84 

to 
1987-«8 

1987-88  to  1992-93 

1987-88  to  1997-98 

Unit 

K-6 

7-9 

10-12            K-12 

K-6 

7-9 

10-12 

K-12 

Perquimans 

9.4% 

8.5% 

38.0% 

-8.4%            11.1% 

12.9% 

31.6% 

2.3% 

14.5% 

Person 

-2.9 

-1.8 

5.4 

-5.6                -0.9 

7,3 

2.4 

-2.9 

3.8 

Pitt 

3.7 

10.3 

8.7 

-1.0                 7.9 

15,8 

14.0 

4.0 

13.2 

Polk 

-8.1 

2.7 

-9.2 

-24,1                -5,9 

2,2 

3.5 

-9.9 

-2.4 

Randolph 

-0.3 

19.1 

2.1 

-13,3                 8,4 

33,1 

16,5 

-10.4 

20.1 

Asheboro 

-5.2 

16.8 

3.5 

-22,1                 5.5 

30,9 

12,0 

-16.3 

16.3 

Richmond 

-4.4 

-2.8 

0.7 

-15,8               -4.5 

-1,4 

-2,5 

-5.2 

-2.3 

Robeson 

-L5 

-3.6 

-3.7 

1.7               -2.5 

-0,6 

-1,9 

4.1 

0.1 

Fairmont 

-9.8 

-5.2 

-18.8 

-19,9             -10,3 

-0,5 

-14,6 

-37.5 

-10.7 

Lumberton 

-5.3 

2.4 

-6.5 

-15,5               -3,5 

5,4 

2,5 

-10.0 

1.4 

Red  Springs 

-1.1 

1.1 

-11.0 

-8,0               -3,5 

6,9 

-2,0 

-14.7 

0.3 

Saint  Pauls 

-2.8 

-11.2 

19.1 

1,0               -1.6 

-7.5 

4.4 

0.0 

-3.2 

Rockingham 

— 

2.4 

-10.8 

-5.4               -2.3 

7.3 

-6.7 

-10.8 

0.1 

Eden 

-8.2 

3.4 

-7.7 

-18.3               -3.7 

7.0 

-3.2 

-15.0 

0.1 

Western 

Rockingham 

— 

3.8 

-11.9 

-20.6               -5.5 

9,8 

-8,7 

-23.4 

-2.3 

Reidsvilie 

-7.9 

2.1 

-7.4 

-13.6               -3.2 

7,2 

-4,9 

-20.3 

-1.3 

Rowan 

1.8 

9.9 

13.8 

-10.4                6.5 

19,1 

16,6 

1.7 

14,8 

Salisbury 

-0.4 

18.9 

8.6 

-20.8                7.3 

27.2 

24,1 

-8.4 

17,9 

Rutherford 

-4.9 

-0.4 

-0.6 

-8,8                -2.1 

5,0 

1.4 

-3.6 

2.4 

Sampson 

-4.7 

-11.1 

-4.5 

1,3               -6,7 

-12,1 

-10.6 

-3.0 

-9.7 

Clinton 

-1.1 

-6.9 

8.5 

-15,3               -4,4 

-7,9 

-2.5 

4.6 

-3.6 

Scotland 

-2.5 

-2.1 

-0.1 

-5.3                -1.8 

0,5 

5.2 

-3.5 

1.3 

Stanly 

-2.7 

9.3 

3.6 

-16.5                 2.7 

17,0 

10.3 

-6.8 

10.4 

Albemarle 

-2.7 

19.8 

1.8 

-14.8                7.8 

30,8 

17.0 

-13.4 

17.4 

Stokes 

-4.5 

5.9 

-9.4 

-18.1                -3.1 

10,1 

-3.6 

-18.3 

0.4 

Surry 

-6.7 

-5.6 

-5.7 

-10.9                -6.7 

-1,6 

-8.4 

-12.1 

-5.6 

Elkin 

-5.9 

13.0 

-6.9 

-29.9                -2.8 

16,0 

11.1 

-22.6 

4,7 

Mount  Airy- 

-2.7 

2.0 

5.6 

-6.9                 1.3 

4,5 

2.0 

0.2 

3,3 

Swain 

-2.8 

-6.3 

-1.8 

-11.1                -6.2 

-4,0 

-4.3 

-13,3 

-6,1 

Transylvania 

-5.8 

2.5 

-7.8 

-6,2                -1,9 

6,1 

1.7 

-10.4 

1.4 

Tyrrell 

-0.5 

-2.8 

7.1 

-21,9               -4,3 

1,8 

-12.5 

-8.0 

-3.3 

Union 

-0.4 

10.8 

-0.6 

-5,1                  4.8 

18,1 

10.6 

-2.0 

12.1 

Monroe 

-4.0 

1.3 

-3,2 

-15.9                -3.2 

8,1 

-5.5 

-19.8 

-0.8 

Vance 

-2.8 

1.8 

6.6 

-13.7               -0.1 

S  5 

4.8 

-8.3 

2.6 

Wake 

9.3 

30.5 

16.6 

-6.0               19.2 

49.1 

40.7 

9.7 

37.9 

Warren 

-6.8 

-3.9 

1.9 

-4.7                -2.4 

3,5 

-3.2 

-9.6 

-1.0 

Washington 

-2.9 

-5.0 

6.9 

-2.0                -1.4 

-8.0 

5,0 

7.6 

-1.3 

Watauga 

-3.6 

10.8 

-1.3 

-16.1                 2.2 

14.1 

13.7 

8,4 

Wayne 

0.8 

2.2 

-0.3 

-5.3                 0.4 

3.0 

1.6 

-2,2 

2,0 

Goldsboro 

-4.7 

-2.0 

0.5 

-9.8                -2.5 

0.9 

6.0 

-10,6 

0,1 

Wilkes 

-5.9 

1.7 

-7.1 

-20.3               -5,1 

6.2 

-6.5 

-22,6 

-3,1 

Wilson 

-4.8 

-0.4 

4,0 

-11.3               -1,1 

1.8 

7.2 

1,7 

3,5 

Yadkin 

-5.2 

7.8 

-6.1 

-13,2               -0,4 

16.2 

-1.3 

-9.1 

6,0 

Yancey 

-5.7 

-3.4 

-10.9 

-11,2               -6.9 

0.3 

-13.4 

-13.1 

-6,1 

Source:  N.C,  Department  of  Public  Education, 

Nole:  Excludes  exceptional  students  in  self-contained  classrooms  and  trainable  mentally  handicapped  students  from  ; 


Corporal  Punishment  in  North 
CaroUna 


by  Ann  L.  Majestic 


A  ubiic  school  students  have  been  disciplined  by  corpo- 
ral punishment  since  before  this  country  won  its  indepen- 
dence.' Blackstone,  the  British  commentator,  observed 
that  while  citizens  have  an  absolute  right  "to  security  from 
the  corporal  insults  of  menaces,  assaults,  beating,  and 
wounding,"  a  teacher  can  lawfully  use  force  "necessary  to 
answer  the  purpose  for  which  [the  teacher]  is  employed. "- 
Despite  ever-growing  opposition  to  the  use  of  corporal 
punishment  in  the  schools,  this  long-standing  practice  has 
survived  constitutional  challenge  in  the  United  States 
Supreme  Court,'  and  a  large  majority  of  states  continue  to 
allow  teachers,  under  common  law  or  statute,  to  inflict  rea- 
sonable corporal  punishment. 

North  Carolina's  primary  corporal  punishment  stat- 
ute^ not  only  allows  corporal  punishment  but  also  prohibits 
any  school  board  from  eliminating  its  use: 

Principals,  teachers,  substitute  teachers,  voluntary  teach- 
ers, teacher  aides  and  assistants  and  student  teachers  in  the 
public  schools  of  this  State  may  use  reasonable  force  in  the 
exercise  of  lawful  authority  to  restrain  or  correct  pupils  and 
maintain  order.  No  local  board  of  education  shall  promul- 
gate or  continue  in  effect  a  rule,  regulation  or  bylaw  which 
prohibits  the  use  of  such  force  as  is  specified  in  this  section." 

The  authority  of  North  Carolina's  statute  and  its  applica- 
tion are  best  understood  by  a  chronological  analysis  of 


The  author  is  an  attorney  with  the  fimi  of  Tharrington.  Smith  &  Hargrove 
in  Raleigh. 

1 .  Ingraham  v.  Wright.  430  U.S.  65 1  ( 1977),  digested  in  School  Law 
Bi(lleli>iX{.\pT,\  1977):  13. 

2.  /(/.  at  660  (quoting  Blackstone.  Commentaries,  134,  120,  and  453). 
3.W. 

I  4.  N.C.  Gen.  Stat.  §  1 15C-390  ( 1987)  (recodified  in  1981  from  N.C. 

"  Gen.  Stat.  §  1 15-146).  Hereinafter  the  General  Statutes  will  t)e  cited  as  G.S. 
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federal  and  state  court  decisions  regarding  corporal  pun- 
ishment. 

In  the  Federal  Courts 

Baker  V.  Owen: 

The  North  Carolina  View 

In  1 975  a  federal  district  court  in  North  Carolina  held 
in  Baker  v.  Owen  that  the  state's  corporal  punishment 
statute  was  constitutional  as  written  but  only  if  imple- 
mented with  safeguards  to  ensure  due  process  for  stu- 
dents.'' In  Baker  a  teacher  punished  a  sixth  grader  with  two 
"licks,"  over  his  mother's  objections.  The  boy  and  his 
mother  claimed  that  the  statute  was  unconstitutional  be- 
cause it  allowed  corporal  punishment  without  parental 
consent  and  without  adequate  procedural  safeguards  and 
because  this  form  of  discipline  amounted  to  cruel  and 
unusual  punishment. 

The  court  first  concluded  that  parents  have  a  consti- 
tutional right,  through  the  Fourteenth  Amendment  concept 
of  liberty,  to  determine  how  their  children  will  be  pun- 
ished. But  it  noted  that  "few  constitutional  rights  are 
absolute"  and  went  on  to  hold  that  the  parents'  right  was 
overborne  by  a  "rational  and  legitimate  interest  in  main- 
taining order  and  discipline  in  the  public  schools."'  The 
court  contrasted  the  right  to  choose  the  method  of  disci- 
plining one's  child  with  more  traditionally  recognized 
parental  interests,  such  as  the  right  to  choose  what  religious 
training  the  child  will  receive:  "Mrs.  Baker's  opposition  to 


6.  395  F.  Supp.  294,  303  (M.D.N.C.  1975).  ajfd  mem..  423  U.S.  907 
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corporal  punishment . . .  enjoys  no  such  universal  approba- 
tion in  our  society  even  today,  and  certainly  not  histori- 
cally. Quite  the  contrary,  it  bucks  a  settled  tradition  of 
countenancing  such  punishment  when  reasonable."**  As 
for  the  state's  interest,  the  court  found  "clear  beyond 
peradventure  . . .  that  to  fulfill  its  assumed  duty  of  provid- 
ing an  education  to  all  who  want  it  a  state  must  maintain 
order  within  its  schools."" 

Acknowledging  that  experts  disagreed  about  the  value 
of  corporal  punishment,  the  court  deferred  to  the  status 
quo: 

On  such  a  controversial  issue,  where  we  would  be  acting 
more  from  personal  preference  than  from  constitutional 
command,  we  cannot  allow  the  wishes  ofa  parent  to  restrict 
school  officials'  discretion  in  deciding  the  methods  to  be 
used  in  accomplishing  the  not  just  legitimate,  but  essential 

purpose  of  maintaining  discipline So  long  as  the  force 

used  is  reasonable — and  that  is  all  that  the  statute  here 
allows — school  officials  are  free  to  employ  corporal  pun- 
ishment for  disciplinary  purposes  until  in  the  exercise  of 
their  own  professional  judgment,  or  in  response  to  con- 
certed pressure  tidni  opposing  parents,  they  decide  that  its 
hann  outweighs  its  ulilily.'" 

In  this  case  the  court  was  more  concerned  about  the 
child's  interest  in  avoiding  corporal  punishment,  which 
also  stems  from  the  concept  of  liberty  in  the  due  process 
clause  of  the  Fourteenth  Amendment.  The  court  first  said. 
"[I]t  seems  uncontrovertible  that  the  child  has  a  legiti- 
mate interest  in  avoiding  unnecessary  or  arbitrary  inflic- 
tion of  a  punishment  that  probably  would  be  completely 
disallowed  as  to  an  adult.""  Then  it  noted  that  North 
Carolina's  corporal  punishment  statute  recognizes  the 
child's  interest  and  provides  a  "reasonable  expectation  of 
freedom  from  excessive  orpointless  corporal  punishment" 
by  limiting  the  use  of  reasonable  force  to  disciplinary 
purposes  only.'- 

Although  the  court  found  the  statute  constitutional  on 
its  face,  it  held  that  the  law  failed  to  provide  the  procedural 
protection  necessary  to  ensure  that  corporal  punishment 
would  not  be  administered  arbitrarily  or  with  unreasonable 
force.  It  thus  struck  a  balance  by  requiring  "only  those 
minimal  procedures  necessary  to  protect  the  student's 
interest  without  undercutting  the  disciplinary  value  of  the 
punishment.""  The  court  prescribed  three  safeguards  to 
meet  the  requirements  of  the  due  process  clause: 


8.  Id.  at  300. 
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First,  except  for  those  acts  of  misconduct  which  are  so  anti- 
social or  disruptive  in  nature  as  to  shock  the  conscience, 
corporal  punishment  may  never  be  used  unless  the  student 
was  infomied  beforehand  that  specific  misbehavior  could 
occasion  its  use,  and  subject  to  this  exception,  it  should 

never  be  employed  as  a  first  line  of  punishment Second, 

a  teacher  or  principal  must  punish  corporally  in  the  presence 
of  a  second  school  official  (teacher  or  principal ).  who  must 
be  informed  beforehand  and  in  the  student's  presence  of  the 
reason.  .  .  .  The  student  need  not  be  afforded  a  formal 
opportunity  to  present  his  side  to  the  second  official;  the 
requirement  is  intended  only  to  allow  a  student  to  protest, 
spontaneously,  an  egregiously  arbitrary  orcontrived  appli- 
cation of  punishment.  And  finally,  an  official  .  .  .  must 
provide  the  child's  parent,  upon  request,  a  written  explana- 
tion of  his  reasons  and  the  name  of  the  second  official  who 
was  present.''' 

The  Baker  court  declined  to  consider  the  "unsettled 
issue"  of  whether  the  Eighth  Amendment  prohibition 
against  cruel  and  unusual  punishment  applied  to  corporal 
punishment  in  public  schools.  But  for  purposes  of  argu- 
ment, the  court  assumed  that  the  prohibition  did  apply  and 
held  that  two  licks  to  the  boy's  buttocks  was  not  severe 
enough  to  constitute  cruel  and  unusual  punishment:  it 
noted  that  the  plaintiffs  did  not  contend  that  corporal 
punishment  per  se  violated  the  Eighth  Amendment.'^ 

Ingraham  v.  Wright: 

The  Supreme  Court  Decides 

At  the  same  time  that  the  North  Carolina  court  in 
Baker  v.  Owen  found  that  due  process  protections  were 
necessary  in  the  use  of  corporal  punishment,  a  challenge  to 
the  parallel  Florida  statute  was  making  its  way  to  the 
United  States  Supreme  Court.  Two  years  after  the  Baker  v. 
Owen  decision,  the  Supreme  Court  considered  the  same 
constitutional  arguments  in  Ingraham  v.  Wright^*'  and 
reached  different  conclusions  on  those  arguments. 

In  this  case  the  plaintiffs,  two  students  in  the  same 
junior  high  school,  claimed  that  they  had  been  subjected  to 
cruel  and  unusual  punishment  in  violation  of  the  Eighth 
Amendment.  James  Ingraham  had  received  a  severe  pad- 
dling that  resulted  in  an  injury  requiring  medical  treatment 
and  absence  from  school  for  several  days.  Roosevelt 
Andrews  had  been  paddled  several  times,  once  being 
struck  so  hard  that  he  lost  full  use  of  one  arm  for  a  week. 

After  examining  the  history  and  traditional  applica- 
tion of  the  Eighth  Amendment,  the  Court  determined  that 
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\  the  protection  against  cruel  and  unusual  punishment  did 
/  not  apply  to  disciplinary  spankings  administered  in  public 
schools.  The  Court  observed  that  the  original  design  of  the 
provision  against  cruel  and  unusual  punishment  was  to 
limit  criminal  punishments  and  that  "every  decision  of  this 
Court  considering  whether  a  punishment  is  'cruel  and 
unusual"  within  the  meaning  of  the  Eighth  and  Fourteenth 
Amendments  has  deah  with  a  criminal  punishment."'^ 

The  Court  held  that  because  "[t]he  prisoner  and  the 
schoolchild  stand  in  wholly  different  circumstances,  sepa- 
rated by  the  harsh  facts  of  criminal  conviction  and  incar- 
ceration." public  school  students  do  not  need  the  Eighth 
Amendment's  protection.'*'  In  contrast  to  criminals,  the 
Court  noted,  schoolchildren  are  free  to  go  home  each  day 
and  are  in  contact  with  parents  and  others  for  support  and 
protection:  "The  openness  of  the  public  school  and  its 
supervision  by  the  community  afford  significant  safeguard 
against  the  kinds  of  abuses  from  which  the  Eighth  Amend- 
ment protects  the  prisoner."'" 

Liketbeircounterpansm  Bakery.  Owen, ihe  I  nf^rahain 
plaintiffs  argued  that  their  due  process  rights  had  been 
violated  by  the  imposition  of  corporal  punishment  without 
prior  notice  and  a  hearing.  Review  ing  this  claim,  the  Court 
agreed  that  corporal  punishment  implicates  a  student's 
V  liberty  interest  in  being  free  from  "unjustified  intrusions  on 

'  personal  security,"-"  but  it  held  that  the  student's  due 

process  rights  were  adequately  protected  by  the  opportu- 
nity to  bring  a  civil  or  criminal  court  action  against  the 
teacher  for  use  of  unreasonable  force.  While  the  dissenting 
justices  in  Ingraham  argued  that  due  process  required 
notice  and  a  hearing  before  significant  punishment  could 
be  administered,  the  majority  held  that  no  extra  safeguards 
were  necessary  because  the  risk  of  severe  punishment  was 
slight  and  the  state  interest  in  maintaining  order  in  schools 
would  be  impaired  by  the  addition  of  such  procedures.-' 
Thus  the  Supreme  Court  in  effect  overruled  the  holding  of 
Baker  v.  Owen  by  concluding  that  there  is  no  constitutional 
requirement  of  procedural  safeguards  before  corporal 
punishment  may  be  used  in  the  public  schools. 

Hall  V.  Tawney: 
Substantive  Due  Process 

The  due  process  clause  has  been  interpreted  as  pro- 
viding both  procedural  and  substantive  rights.  Individuals 
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have  a  basic  right  to  procedural  due  process — some  type  of 
notice  and  a  hearing — before  the  government  may  deprive 
them  of  life,  liberty,  or  property.  Substantive  due  process 
demands  that  government  action  not  be  arbitrary,  capri- 
cious, or  unrelated  to  achievement  of  a  legitimate  govern- 
mental purpose. 

In  Ingraham  the  Supreme  Court  focused  on  the  pro- 
cedural aspects  of  the  case  and  did  not  consider  whether 
corporal  punishment  of  a  public  school  student  could  give 
rise  to  a  separate  claim  that  the  plaintiff's  substantive  due 
process  rights  had  been  violated.  In  1980  the  fourth  circuit 
court  of  appeals  addressed  this  unresolved  issue  in  Hall  v. 
Tawney.--  The  court  held  that  while  corporal  punishment 
does  not  by  itself  violate  a  student's  substantive  due 
process  rights,  certain  acts  of  corporal  punishment  may  do 
so. 

In  this  case  Naomi  Hall,  a  West  Virginia  grade-school 
student,  alleged  that  her  teacher  paddled  her  "without 
apparent  provocation"  with  a  homemade  rubber  paddle  so 
violently  that  she  was  hospitalized  for  ten  days  and  suf- 
fered possible  permanent  injuries  to  her  lower  back  and 
spine.  On  the  basis  of  these  facts,  the  fourth  circuit  reversed 
the  trial  court's  dismissal  and  sent  the  case  back  to  the  trial 
court  for  consideration  of  whether  the  teacher  had  indeed 
violated  his  student's  substantive  due  process  rights.  The 
child's  parents  also  sued,  claiming  their  constitutional 
rights  had  been  violated  by  the  teacher's  actions.  Basing  its 
decision  on  the  reasoning  of  Baker  v.  Owen,  the  court 
dismissed  the  parents'  separate  claim;  it  found  that  no 
constitutional  rights  of  parents  were  implicated  regardless 
of  the  severity  of  the  punishment. 

Citing  decisions  involving  nonschool  settings,  the 
court  defined  substantive  due  process  as  "the  right  to  be 
free  of  state  intrusions  into  realms  of  personal  privacy  and 
bodily  security  through  means  so  brutal,  demeaning,  and 
harmful  as  literally  to  shock  the  conscience  of  a  court."-^ 
The  court  noted  that  in  contrast  to  a  claim  of  assault  and 
battery  under  state  tort  law,  "substantive  due  process  is 
concerned  with  violations  of  personal  rights  so  different  in 
order  of  magnitude  that  inquiry  need  not  start  at  the  level 
of  concern  these  distinctions  imply. "-^ 

On  the  basis  of  its  own  definition  as  well  as  the 
implications  of  Ingraham,  the  Hall  court  observed  that 
disciplinary  corporal  punishment  does  not  automatically 
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violate  the  public  schoolchild's  due  process  rights.  Be- 
cause reasonable  corporal  punishment  is  authorized  under 
common  law,  the  critical  question  for  substantive  due 
process  analysis  is  whether  the  act  was  reasonable.  The 
court  expanded  on  a  standard  of  reasonableness  set  forth  in 
police  brutality  cases: 

[T]he  substantive  due  process  inquiry  in  school  corporal 
punishment  cases  must  be  whetherihe  force  applied  caused 
injury  so  severe,  was  so  disproportionate  to  the  need  pre- 
sented, and  was  so  inspired  by  malice  or  sadism  rather  than 
a  mere  careless  or  unwise  excess  of  zeal  that  it  amounted  to 
a  brutal  and  inhumane  abuse  of  official  power  literally 
shocking  to  the  conscience.-' 

In  Naomi  Hall's  case,  the  court  held  that  a  substan- 
tive due  process  claim  under  the  federal  civil  rights  statute 
[42  U.S.C.  §  1983]  should  not  be  dismissed  in  regard  to 
either  the  teacher  who  paddled  her  or  the  principal  who 
supervised  part  of  the  paddling.  It  did,  however,  affirm  a 
lower  court's  dismissal  of  the  girl's  constitutional  claims 
against  other  school  officials  and  members  of  the  county 
school  board  because  they  were  not  directly  involved  in  the 
specific  incident. 

In  the  State  Courts 

The  North  Carolina  Supreme  Court  first  recognized  a 
teacher's  coinmon  law  privilege  to  use  corporal  punish- 
ment in  1837.  In  State  v.  Peiulergrass-''  the  court  held  that 
a  teacher  cannot  be  convicted  of  criminal  assault  and 
battery  for  an  act  of  corporal  punishment  unless  either  the 
punishment  caused,  or  was  likely  to  cause,  permanent 
injury  or  the  teacher  was  acting  out  of  malice  to  "gratify  his 
own  bad  passions"  rather  than  honestly  performing  his 
duties.-^ 

In  1904  the  state  supreme  court  extended  the  privi- 
lege to  afford  teachers  immunity  from  civil  liability  for 
injuries  caused  by  corporal  punishment.  In  Dnmi  v.  Miller*^ 
a  student  sued  for  compensation  after  he  was  struck  in  the 
eye  when  his  teacher  threw  a  pencil  to  get  his  attention.  The 
court  held  that  a  teacher  who  acts  in  good  faith  retains  his 
immunity  from  civil  liability  even  if  the  coiporal  punish- 
ment causes  pemianent  injury,  "unless  a  person  of  ordinary 
prudence  could  reasonably  foresee  that  a  permanent  injury 
of  some  kind  would  naturally  or  probably  result  from  the 
act."-'' 

This  tum-of-the-century  law  on  corporal  punishment 


remained  unchanged  and  unchallenged  until  1985,  when 
the  North  Carolina  Court  of  Appeals  re-examined  the 
state's  common  law  standard  in  light  of  Ingraham  v. 
Wriglit.^''^  In  the  case  before  the  appeals  court,  a  high 
school  girl  received  six  licks  after  requesting  corporal 
punishment  in  the  place  of  in-school  suspension.  She  sued, 
claiming  that  as  a  resuh  of  her  paddling  she  had  bruises  on 
her  buttocks  for  three  weeks  and  was  suffering  from 
posttraumatic  stress  syndrome. 

On  appeal  the  plaintiff  challenged  the  trial  court's 
instruction  to  the  jury  that  purported  to  define  the  standard 
for  legally  permissible  corporal  punishment.  The  court  had 
given  the  following  instruction: 

A  teacher  may  therefore  legally  inflict  temporary  pain  but 
may  not  seriously  endanger  life,  limb,  health  or  disfigure 
the  child  or  cause  any  other  permanent  injury.  He  cannot 
lawfully  beat  the  child,  even  moderately,  to  gratify  his  own 
evil  passion.  The  chastisement  must  be  honestly  inflicted  in 
punishment  for  some  dereliction  which  the  pupil  under- 
stands. If  the  teacher  keeps  himself  within  these  limits  and 
his  lawful  jurisdiction,  he  must  decide  the  question  of  the 
expediency  or  necessity  of  the  punishment  and  its  degree." 

The  plaintiff  argued  that  the  court  should  have  instructed 
the  jury  that  in  evaluating  the  reasonableness  of  the  punish- 
ment it  should  consider  the  student 's  age,  sex,  physical  and 
mental  condition,  the  seriousness  of  the  offense,  the 
student's  attitude  and  past  behavior,  the  probability  of  any 
physical  or  mental  harm,  the  availability  of  less  severe  but 
equally  effective  means  of  discipline,  the  teacher's  anger 
or  malice,  the  instrument  used,  and  the  student's  tolerance 
of  pain,'- 

The  court  stated  that  although  these  additional  in- 
structions were  permissible,  they  were  not  necessary,  and 
it  held  that  the  standard  of  reasonableness  established  by 
Pendergrass  and  Drum  and  enunciated  by  the  trial  court 
complied  with  the  United  States  Supreme  Court's  decision 
in  Ingraham.  The  North  Carolina  Supreme  Court  declined 
to  hear  the  case  on  appeal,  leaving  the  century-old  standard 
intact. 

In  1 979  the  state  court  of  appeals  considered  local 
school  boards'  authority  underG.S.  1 15C-390  to  establish 
procedures  that  teachers  must  follow  in  using  corporal 
punishment."  The  case  involved  a  teacher  who  was  dis- 
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missed  on  several  grounds,  including  violations  of  the 
local  board  policies  concerning  corporal  punishment.  The 
court  affirmed  her  dismissal  and  upheld  the  local  rules, 
which  restricted  paddlings  as  follows:  students  could  be 
paddled  ( I )  only  when  other  methods  of  discipline  had 
failed,  (2)  only  if  they  had  been  told  previously  what  acts 
of  misconduct  could  result  in  paddling,  and  (3)  only  with 
a  paddle.'^  The  court's  ruling  did  not  require  that  these 
safeguards  be  used  in  all  North  Carolina  school  systems; 
instead,  it  deferred  to  local  school  boards  to  make  their  own 
rules  consistent  with  state  law. 

G.S.  115C-391: 

A  Legislative  Compromise 

The  use  of  corporal  punishment  in  the  public  schools 
is  a  matter  of  perennial  debate  in  the  General  Assembly  as 
well  as  in  the  courts.  Despite  well-established  law  permit- 
ting its  use.  educational  and  parental  groups  regularly 
disagree  about  whether  corporal  punishment  is  acceptable 
at  all  or  whether  school  boards  should  at  least  have  the 
option  to  ban  its  use.  In  1 987  the  General  Assembly  struck 
an  apparent  compromise  in  an  amendment  to  G.S.  1 15C- 
391."  The  statute  previously  had  addressed  only  the 
suspension  and  expulsion  of  students.  It  now  places  proce- 
dural restrictions  on  the  use  of  corporal  punishment.  The 
amendment  essentially  codifies  the  safeguards  enumer- 
ated in  Baker  v.  Owen.  The  basic  requirements  are: 

1 )  Local  school  boards  must  adopt  and  each  year 
disseminate  written  policies  concerning  the  use  of 
corporal  punishment. 

2)  These  policies  must,  at  a  minimum,  provide  that: 

a)  Corporal  punishment  must  not  be  used  in  the 
presence  of  other  students. 

b)  The  student  body  must  be  given  prior  notice  of 
the  types  of  misconduct  that  may  result  in  cor- 
poral punishment. 

c)  Only  a  teacher,  substitute  teacher,  principal,  or 
assistant  principal  may  administer  corporal 
punishment  and  only  in  the  presence  of  a  prin- 
cipal, assistant  principal,  teacher,  substitute 
teacher,  teacher  aide  or  assistant,  or  student 
teacher.  The  witness  must  be  told  the  reason  for 
the  punishment,  in  the  student's  presence, 
before  the  punishment  takes  place. 

d)  The  child's  parent  must  be  notified  that  corpo- 
ral punishment  has  been  administered.  Upon 
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request,  the  person  who  gave  the  punishment 
must  give  the  parent  a  written  explanation  of 
the  reasons  and  the  name  of  the  adult  witness."' 

The  statute  includes  one  important  exception  to  these 
requirements.  The  procedural  requirements  do  not  apply  if 
corporal  punishment  or  other  reasonable  force  is  being 
used  to  control  behavior  or  to  remove  a  person  from  the 
scene  when  it  becomes  necessary  ( 1 )  to  quell  a  disturbance 
threatening  injury  to  others.  (2)  to  obtain  possession  of 
weapons  or  other  dangerous  objects  on  the  student's  per- 
son or  within  his  or  her  control.  (3)  for  self-defense,  or  (4) 
for  the  protection  of  people  or  property. 

A  local  school  board  may  add  to  the  procedural 
protections  listed  in  the  newly  enacted  G.S.  1 1 5C-39 1 .  The 
statute  specifies  its  provisions  as  "minimum"  require- 
ments. It  is  unclear,  however,  whether  the  local  board  may 
go  beyond  the  statute  in  limiting  the  types  of  people  who 
may  use  corporal  punishment.  For  example,  may  the  board 
restrict  the  use  of  corporal  punishment  to  the  principal  or 
assistant  principal  and  deny  teachers  the  "right"  to  use  it? 
School  boards  that  generally  dislike  this  form  of  discipline 
or  wish  to  reduce  the  school  system's  exposure  to  liability 
and  adverse  public  reaction  may  want  to  consider  such  a 
policy. 

As  noted  earlier,  G.S.  115C-390  prohibits  school 
boards  from  preventing  a  teacher  from  using  force  "in  the 
exercise  of  lawful  authority  to  restrain  or  correct  pupils  and 
maintain  order."  In  light  of  this  provision,  it  is  not  clear 
whether  school  boards  may  adopt  the  hypothetical  policy 
described  above.  In  all  likelihood  this  question  will  remain 
unanswered  until  a  board  adopts  and  a  teacher  is  disci- 
plined for  violating  such  a  policy  and  until  that  discipline 
is  challenged  in  court. 

Conclusion 

Although  controversial,  corporal  punishment  endures 
as  a  disciplinary  alternative  in  North  Carolina  and  is  likely 
to  remain  on  the  educational  scene  for  the  foreseeable 
future.  It  is  a  measure  pennitted  by  the  United  States 
Constitution  and  protected  by  state  law.  As  long  as  school 
officials  use  it  with  reason  and  within  the  procedures 
outlined  by  the  legislature,  they  will  be  protected  from 
legal  challenge."  ■ 


36.  Id. 

yi.  Note  that  G.S.  6-21.4  authorizes  a  judge  to  order  a  plaintiff  to  pay  a 
teacher's  or  principal's  attorney's  fees  in  a  civil  action  resulting  from  corporal 
punishment  if  the  judge  determines  that  the  plaintiff's  suit  was  frivolous  or 
without  substantial  merit. 


How  a  School  Administrative  Unit 

Can  Upgrade 

Its  Financial  Reporting 


by  S.  Grady  Fullevton 


./Accurate,  complete,  and  timely  financial  information 
is  essential  to  accountability  and  sound  fiscal  manage- 
ment in  both  business  and  government.  Public  officials 
have  a  duty  to  demonstrate,  through  their  financial  re- 
ports, that  they  have  accounted  for  all  moneys  received 
and  have  discharged  their  responsibilities  faithfully.  But  a 
good  financial  report  does  more  than  that.  The  purpose  of 
this  article  is  to  show  how  financial  reports  can  be  en- 
hanced to  provide  financial  and  statistical  infonnation 
that  can  help  school  officials  improve  fiscal  management 
and  make  better-infonned  decisions. 

Three  Levels  of  Reporting 

North  Carolina  school  administrative  units  can  re- 
port financial  infomiation  at  one  of  three  levels  of  com- 
plexity. 

The  Annual  Audit  Report 

The  minimum  financial  reporting  required  of  school 
administrative  units  by  state  law  [G.S.  115C-447]  is  the 
annual  audit  report.  This  report  consists  of  ( 1 )  the  com- 
bined financial  statements  for  all  funds  and  account  groups. 
(2)  the  notes  to  the  financial  statements,  and  (3)  the 
opinion  of  the  independent  certified  public  accountant. 
Annual  audit  reports,  also  known  as  General  Purpose 
Financial  Statements  (GPFS).  are  often  prepared  by  the 
unit's  independent  certified  public  accountant,  but  tech- 
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nically  they  are  the  responsibility  of  the  school  adminis- 
trative unit. 

The  primary  objective  of  the  combined  financial 
statements  is  to  provide  full  disclosure  of  the  relevant 
financial  information  without  inundating  the  reader  with 
too  much  detail.  The  statements  include: 

1 )  The  combined  balance  sheet  for  all  fund  types 
and  account  groups; 

2)  The  combined  statements  of  revenues,  expendi- 
tures, and  changes  in  fund  balance  for  all  govern- 
mental fund  types  and  expendable  trust  funds; 

3)  The  combined  statements  of  revenues,  expendi- 
tures, and  changes  in  fund  balance  (budget  and 
actual)  for  general,  special  revenue,  capital  proj- 
ects, and  debt  service  funds; 

4)  The  combined  statements  of  revenues,  expendi- 
tures, and  changes  in  retained  earnings  for  all 
proprietary  funds  and  similar  trust  funds;  and 

5)  The  combined  statement  of  changes  in  financial 
position  for  all  proprietary  funds  and  similar  trust 
funds. 

The  notes  to  the  financial  statements  contain  perti- 
nent additional  information  so  that  the  statements,  taken 
in  light  of  the  circumstances  under  which  they  were  made, 
are  not  misleading  and  meet  the  requirements  of  "full 
disclosure."  The  notes  would  include  detailed  comments 
about  the  following  items; 

•  Significant  accounting  policies 

•  Scope  of  the  reporting  entity 

•  The  basis  of  accounting 

•  Investments 

•  Details  of  the  property  tax  calendar 
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•  Fixed  assets  and  depreciation 

•  Compensated  absences 

•  Budgets 

•  Accounting  and  measurement  focus  of  each  fund 

•  Retirement  commitments 

•  Details  of  long-term  debt 

•  Other  disclosures  required  by  the  Governmental 
Accounting  Standards  Board 

The  Enhanced  Financial  Report 

This  report  contains  all  of  the  infomiation  in  the 
annual  audit  report  plus  a  comprehensive  letter  of  trans- 
mittal from  the  school  superintendent  and  the  finance 
officer.  This  statement  comments  on  the  unit's  financial 
position  and  operations  for  the  past  year  and  compares  the 
unit's  present  and  past  financial  situations.  Its  purpose 
is  to  present  a  clearer  picture  of  the  unit's  activities  and 
accomplishments  than  traditional  financial  statements 
alone  provide,  and  it  offers  an  excellent  opportunity  to 
describe  the  unit's  progress.  Thus  the  comments  should 
not  be  limited  to  finance-related  achievements  but  rather 
should  touch  on  the  full  range  of  services  provided  by  the 
unit. 

At  a  minimum,  the  comprehensive  letter  of  trans- 
mittal should  discuss  the  following  topics: 

The  goals  set  at  the  beginning  of  the  year 
The  year's  actual  accomplishments 
Services  provided  by  the  unit 
General  educational  functions 
Internal  accounting  controls 
Budgetary  controls 
Cash  management 
Debt  administration 

Significant  activities  not  readily  evident  in  the 
financial  section 

Significant  local  economic  events 
Prospects  for  the  future 
The  independent  audit 

The  Certificate  of  Achievement  and  Certificate 
of  Excellence 

•  Acknowledgments 

Many  school  administrative  units  that  now  issue 
only  the  auditor's  report  could  significantly  upgrade  the 
quality  of  their  annual  financial  reporting  by  adding  a 
comprehensive  letter  of  transmittal.  Such  a  letter  is  very 
helpful  to  the  readers  of  the  annual  financial  statements 
and  can  be  added  with  some  additional  work.  Much  of 
the  information  needed  for  the  comprehensive  letter  of 


transmittal  has  already  been  gathered.  For  instance,  in 
some  units  the  superintendent  issues  an  annual  report  that 
contains  infomiation  needed  in  the  letter  of  transmittal. 
That  letter  can  fairly  easily  be  produced  by  combining  the 
superintendent's  annual  report  with  additional  informa- 
tion gathered  by  the  finance  officer. 

The  Comprehensive  Annual  Financial 
Report 

An  excellent  way  for  school  superintendents  and 
finance  officers  to  provide  a  valuable  service  and  to 
demonstrate  their  professional  ability  is  to  produce  a 
Comprehensive  Annual  Financial  Report  (CAFR),  which 
provides  a  more  extensive  base  of  financial  and  statistical 
infomiation.  This  report,  like  the  enhanced  financial 
report,  contains  the  annual  audit  report  and  the  compre- 
hensive letter  of  transmittal.  In  addition,  it  contains  (1) 
the  combining  statements  and  related  schedules  for  all 
fund  categories  and  (2)  statistical  tables  showing  data  for 
the  previous  ten  years. 

The  statistical  section  presents  comparative  infor- 
mation in  a  series  of  schedules,  which  might  include  the 
following: 

School-Related  Statistics 

Sources  of  governmental  fund  revenues  (dollars 

and  percentages) 

Operational  expenditures  and  transfers  (per  pupil 

and  total ) 

Capital  projects  fund  expenditure 

Sources  of  child  nutrition  revenues  and  operating 

transfers 

Average  daily  membership  and  school's  share  of 

county  current  expense  budget 

Number  of  personnel 

Teachers'  salaries 

County  Demographics 

County  general  government  expenditures 

County  general  government  revenues  by  source 

County  property  tax  levies  and  collections 

County  property  tax  rates  (direct  and  overlapping 

government) 

Computation  of  legal  debt  margin 

Ratio  of  net  general  bonded  debt  to  assessed 

value  and  net  bonded  debt  per  capita 

Ratio  of  annual  debt  service  expenditures  for 

general  bonded  debt  to  total  general  government 

oblisations 
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•  Computation  of  direct  and  overlapping  debt 
Community  Demographics 

•  Bank  deposits 

•  Ten  largest  taxpayers  and  tax  levy  in  the  county 

•  Other  demographic  statistics,  such  as  county 
population,  per  capita  personal  income,  estimated 
median  age,  unemployment  rate 

•  Commercial  and  residential  construction  in  county 

•  Student  racial/ethnic  composition 

Compiling  the  statistical  data  is  usually  considered 
to  be  the  most  time-consuming  part  of  preparing  a  CAFR. 
In  North  Carolina,  however,  much  of  this  information  is 
often  available  from  such  sources  as  the  "official  state- 
ments" issued  in  connection  with  a  county's  sale  of  gen- 
eral obligation  bonds  or  from  the  CAFR  issued  by  the 
county. 

Pyramid  Approach 

These  three  levels  of  reporting  are  consistent  with 
a  concept  known  as  the  pyramid  approach  to  financial 
reporting.  That  approach  permits  a  great  mass  of  ac- 
counting information  to  be  summarized  and  presented  in 
meaningful  financial  statements  at  a  level  of  detail  that 
meets  the  needs  of  different  users. 

At  the  top  of  the  financial  reporting  pyramid  is  highly 
condensed  summary  information.  That  information  would 
be  presented  in  the  comprehensive  letter  of  transmittal  for 
the  annual  audit  report  and  in  the  overview  section  of  that 
report  or  the  CAFR.  At  the  second  level  of  the  pyramid  is 
the  annual  audit  report.  The  accounting  criteria  for  "full 
disclosure"  are  met  by  the  combined  financial  statements, 
along  with  the  notes  to  those  statements  that  are  contained 
in  the  annual  audit  report.  At  lower  levels  of  the  pyramid 
are  the  additional  more  detailed  statements  and  schedules 
included  in  the  CAFR — the  combining  statements  and 
other  relevant  fund  and  account  statements  and  sched- 
ules. The  base  of  the  pyramid  is  the  mass  of  transactions 
data  in  the  accounting  system. 


The  Audit  and  the  Auditor's 
Role 

There  are  three  types  of  audits:  financial  statement 
audits,  compliance  audits,  and  performance  audits.  The 
audit  of  financial  statements  seeks  primarily  to  determine 
whether  the  statements  have  been  prepared  in  conformity 
with  generally  accepted  accounting  principles.  The  fi- 
nancial statements  include  the  balance  sheet,  related  state- 


ments of  revenues  and  expenditures,  and  a  statement  of        f 
changes  in  fund  balance  of  all  funds.   In  North  Carolina, 
financial  statement  audits  are  performed  by  independent 
certified  public  accountants. 

The  purpose  of  a  compliance  audit  is  to  determine 
whether  funds  have  been  spent  in  compliance  with  laws 
and  regulations.  An  example  of  the  compliance  audit  is 
the  "single  audit"  required  by  the  Single  Audit  Act  of 
1984  [Public  Law  98-502]  and  Circular  No.  A- 128  of  the 
federal  Office  of  Management  and  Budget.  That  law  and 
the  circular  requires  that  an  independent  audit  be  made  of 
all  units  of  government  (including  school  administrative 
units)  that  receive  federal  grants  totaling  $100,000  or 
more.  Each  grant  awarded  a  school  unit  must  be  audited 
in  order  to  ascertain  that  the  moneys  were  spent  only  for 
the  purposes  stated  in  the  grant  and  that  an  effective 
system  of  internal  controls  is  in  place. 

The  performance  audit  is  a  study  of  some  specific 
purpose  or  function  within  the  school  administrative  unit 
in  order  to  measure  its  operational  performance.  The 
study  could  range  from  a  review  of  the  Purchasing  De- 
partment to  a  review  of  the  Remedial  Reading  Project.  A 
department  may  be  evaluated  in  terms  of  either  its  effec- 
tiveness (how  well  it  meets  its  stated  goals  and  responsi- 
bilities) or  its  efficiency  (whether  it  uses  to  the  best  I 
advantage  the  resources  available  to  the  department). 
Because  the  criteria  for  effectiveness  and  efficiency  are 
not  so  clearly  established  as  are  generally  accepted 
accounting  principles,  the  performance  audit  tends  to 
require  more  subjective  judgments  than  do  audits  of  fi- 
nancial statements  or  compliance  audits. 

The  Independent  Public 
Accountant 

The  independent  public  accountant's  role  in  the  fi- 
nancial audit  is  to  give  credibility  to  the  unit's  published 
financial  statements — to  provide  assurance  that  they  pre- 
sent the  unit's  financial  position  "fairly."  This  function  is 
carried  out  in  two  distinct  steps.  First,  the  independent 
public  accountant  must  carry  out  an  examination,  or  au- 
dit, which  provides  the  objective  evidence  that  enables 
the  auditors  to  express  an  informed  opinion  about  the 
financial  statements.  Second,  the  accountant  issues  the 
auditor's  report,  which  conveys  to  the  users  of  the  finan- 
cial statements  the  auditor's  opinion  about  the  statements' 
fairness  and  dependability. 

Because  a  complete,  detailed  review  of  each  transac-         | 
tion  is  not  feasible,  auditors  use  sampling  techniques — 
rather  than  verifying  all  transactions,  they  test  selected 
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transactions.  Auditors  and  managers  have  come  to  accept 
tiie  proposition  that  careful  examination  of  relatively  few 
transactions  selected  at  random  gives  a  reliable  indication 
of  the  accuracy  of  other  similar  transactions. 

The  existing  system  of  internal  controls  must  be 
evaluated  if  statistical  sampling  techniques  are  to  be  used 
successfully.  Auditors  have  found  that  by  studying  the 
unit's  accounting  systems  and  by  considering  the  flow  of 
accounting  work  and  methods  of  verifying  recorded  data, 
they  can  determine  the  extent  and  types  of  tests  needed 
for  a  satisfactory  audit  of  the  financial  statements.  The 
stronger  the  system  of  internal  controls,  they  find,  the  less 
testing  is  required.  Where  the  system  of  internal  controls 
is  weak,  they  must  expand  the  scope  and  intensity  of  their 
tests. 

The  end  product  of  a  full  financial  audit  is  a  report 
expressing  the  auditor's  opinion  on  the  unit's  financial 
statements.  The  auditor's  "standard  report"  (also  called 
an  unqualified  report)  consists  of  three  short  paragraphs. 
The  first  paragraph  concisely  states  the  scope  of  the 
audit.  The  second  briefly  states  the  auditor's  opinion 
derived  from  his  or  her  examination.  The  third  paragraph 
states  that  the  examination  was  made  for  the  purpose  of 
forming  an  opinion  on  the  combined  financial  statements 
taken  as  a  whole.  In  North  Carolina  the  auditor's  report 
will  also  contain  the  combining  statements  and  several 
schedules. 

Not  all  of  the  auditor's  opinions  are  "clean."  An 
opinion  may  be  "qualified"  because  of  a  specific  condi- 
tion, such  as  the  lack  of  auditable  records  of  fixed  assets. 
Or  an  auditor  may  have  a  "non-opinion"  if  for  some 
reason  the  examination  does  not  permit  the  auditor  to 
express  an  opinion — or  even  a  "negative"  opinion,  which 
states  that  the  financial  statements  do  not  present  fairly 
the  financial  position  of  the  unit.  Non-opinions  and  nega- 
tive opinions  are  not  acceptable  on  a  continuing  basis  by 
the  Local  Government  Commission  and  therefore  are  rare 
in  North  Carolina. 

The  Local  Government  Commission  requires  the 
auditor  to  issue,  in  addition  to  the  audit  opinion,  a  "man- 
agement letter"  to  the  unit's  governing  board,  with  a  copy 
to  the  commission.  In  that  letter  the  auditor  describes 
weaknesses  in  the  existing  systems  of  internal  accounting 
and  management  controls  and  makes  recommendations 
for  improvement,  citing  areas  where  improvements  can 
be  made  in  the  unit's  internal  operations.  Boards  of 
education  and  county  commissioners  should  recognize 
that  these  letters  are  not  meant  to  be  complimentary  and 
at  times  seem  overly  critical.  The  certified  public  ac- 
countant is  required  to  report  directly  to  elected  officials 


any  major  weaknesses  in  internal  controls  and  major 
audit  exceptions.  The  management  letter  now  lists  the 
weaknesses  and  other  audit  exceptions  in  two  categories, 
major  and  minor. 

Elected  officials,  professional  managers,  the  public, 
and  particularly  representatives  of  the  news  media  should 
recognize  that  the  audit  opinion  is  more  important  and 
that  in  even  the  best-run  units  there  is  usually  room  for 
improvement. 

The  Certificate  of  Achievement 
for  Excellence  in 
Financial  Reporting 

Two  national  programs  recognize  outstanding 
achievement  in  governmental  financial  reporting.  They 
are  the  Certificate  of  Achievement  for  Excellence  in 
Financial  Reporting  Program,  administered  by  the  Gov- 
ernment Finance  Officers  Association  of  the  United  States 
and  Canada  (GFOA):  and  the  Certificate  of  Excellence  in 
Financial  Reporting,  administered  by  the  Association  of 
School  Business  Officers,  International  ( ASBO).  GFOA's 
program  is  considered  to  be  the  more  rigorous  and  is 
deemed  the  highest  form  of  recognition  a  unit  of  local 
government  can  achieve  in  governmental  financial  re- 
porting. It  represents  a  significant  accomplishment  by  the 
unit,  its  professional  management,  its  finance  director  and 
staff,  and  its  independent  certified  public  accountants. 
GFOA  began  the  program  in  1945  to  emphasize  the 
association's  belief  that  every  government  should  prepare 
and  publish  an  easily  readable  and  understandable  com- 
prehensive annual  financial  report  covering  all  of  its  enti- 
ties, funds,  and  financial  transactions  during  the  year. 

To  be  eligible  for  a  Certificate  of  Achievement  for 
Excellence  in  Financial  Reporting,  the  unit's  annual 
financial  report  must  be  a  Comprehensive  Annual  Fi- 
nancial Report  (CAFR).  The  award  is  made  only  after  a 
detailed  review  of  the  report  by  three  independent  re- 
viewers, each  of  whom  spends  a  minimum  of  eight  hours 
on  the  report.  The  reviewers  are  professional  accountants 
who  have  substantial  training  and  experience  in  the  gov- 
ernmental accounting  field.  They  are  carefully  selected 
for  their  knowledge  and  expertise.  Many  are  certified 
public  accountants  in  public  accounting  firms.  Others  are 
the  chief  financial  officers  of  units  of  local  government, 
and  some  are  college  professors.  All  serve  as  volunteers 
without  compensation. 

ASBO's  program  is  also  highly  regarded  and  is  struc- 
tured along  the  same  lines  as  GFOA's  program.  The 
Certificate  of  Excellence  in  Financial  Reporting  is  awarded 
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only  upon  the  recommendation  of  the  association's  panel 
of  review,  which  has  adjudged  that  the  report  substan- 
tially conforms  to  the  program's  principles  and  standards. 

Although  the  CAFR  represents  the  highest  level  of 
financial  reporting,  a  decision  to  publish  a  CAFR  and  to 
seek  a  Certificate  of  Achievement  for  Excellence  in  Fi- 
nancial Reporting  should  not  be  made  lightly.  Such  a 
project  will  consume  many  hours  of  additional  work  in 
the  first  year,  for  the  finance  officer  will  need  to  compile 
the  necessary  financial  and  statistical  data  for  previous 
years.  Also,  additional  work  may  be  required  by  the 
independent  certified  public  accountant,  and  that  may 
increase  the  cost  of  the  annual  audit. 

Nevertheless,  the  benefits  from  enhanced  financial 
reporting  are  well  worth  the  effort  and  expense.  The 
completeness  of  the  CAFR,  with  its  financial  statements, 
supporting  schedules,  statistical  tables,  and  the  required 
narrative  explanations,  helps  to  ensure  that  all  fiscal  in- 
formation needed  by  officials,  citizens,  lay  readers,  and 
others  interested  in  the  financial  affairs  of  a  government 
is  presented  in  a  consistent  and  uniform  manner. 

Reports  that  qualify  for  the  Certificate  of  Achieve- 
ment or  the  Certificate  of  Excellence  also  may  become  a 
valuable  bond-marketing  aid.  They  provide  a  way  for 
market  analysts,  investors,  potential  investors,  and  others 
to  compare  the  attractiveness  of  a  county's  school  bonds 
with  the  merits  of  other  investments.  Credit-rating  agen- 
cies view  the  Certificate  of  Achievement  and  the  Certifi- 
cate of  Excellence  as  a  very  positive  step  for  the  local  unit 
that  earns  it. 

Many  units  do  not  receive  a  certificate  on  their  first 
attempt.  There  is  no  stigma  attached  to  a  failure  on  a  first, 
or  even  a  second,  try  because  less  than  2  percent  of  local 


government  units  in  the  United  States  have  met  these 
standards.  For  the  fiscal  year  ending  June  30,  1987,  two 
school  administrative  units — Charlotte-Mecklenburg 
School  System  and  Asheville  City  Schools — earned  both 
the  Certificate  of  Achievement  and  the  Certificate  of 
Excellence.  Twenty-seven  units  of  local  government  in 
North  Carolina  earned  the  Certificate  of  Achievement. 

The  certificates  must  be  earned  each  year.  A  report 
from  a  unit  that  has  received  a  certificate  may  be  denied 
the  award  in  a  later  year  for  any  of  several  reasons.  For 
example,  the  finance  officer  (1)  may  have  failed  to  re- 
spond appropriately  to  the  special  review  committee's 
comments  and  suggestions  for  improvement  in  the  previ- 
ous report,  (2)  may  have  failed  to  keep  abreast  of  the  pro- 
nouncements from  GASB  (Governmental  Accounting 
Standards  Board),  or  (3)  may  have  omitted — intention- 
ally or  otherwise — required  disclosures  or  schedules. 

Summary 

Financial  reporting  by  North  Carolina's  school  ad- 
ministrative units  ranks  with  the  best  in  the  United  States 
at  the  first  level  of  reporting — the  annual  audit  report  is- 
sued by  the  independent  public  accountant.  As  this  ar- 
ticle has  shown,  financial  reports  can  be  improved  by 
taking  three  additional  steps.  First,  a  comprehensive 
letter  of  transmittal  can  be  added  to  the  annual  audit 
report,  thereby  upgrading  that  report  to  an  enhanced  fi- 
nancial report.  Second,  selected  schedules  of  statistical 
information  can  be  added  to  the  enhanced  financial  re- 
port, thereby  upgrading  it  to  a  Comprehensive  Annual 
Financial  Report.  Finally,  a  unit  can  seek  the  Certificate 
of  Achievement  and  the  Certificate  of  Excellence.  ■ 


Changes  in  HIV  Regulations 
Adopted 


by  Jeffrey  S.  Koeze 


./At  the  Febniary,  1989,  meeting  of  the  North  Carolina 
Commission  for  Health  Serx'ices,  the  commission  adopted 
changes  to  the  state  regulations  governing  school  atten- 
dance by  children  infected  with  the  human  immuno- 
deficiency virus  (HIV),  the  virus  that  causes  acquired 
immunodeficiency  syndrome  (AIDS).  The  regulations 
clarify  the  circumstances  under  which  school  officials 
may  be  informed  of  the  presence  of  an  infected  child  and 
how  decisions  affecting  the  educational  program  of  such 
children  are  to  be  made.  Overall,  however,  the  process  for 
dealing  with  HIV-infected  students  remains  largely  un- 
changed. 

North  Carolina  Administrative  Code  Title  10,  Rule 
7A.0209(d)(3)  controls  decision  making  about  students 
infected  with  HIV.  Under  the  new  rules,  the  process  still 
begins  with  students"  physicians.  If  a  physician  believes 
that  a  patient  may  pose  a  significant  risk  of  transmission  in 
the  school  setting,  the  physician  must  inform  the  local 
health  director.  A  physician  who  does  not  believe  the 
patient  poses  a  risk  of  transmission  is  ethically  and  legally 
required  to  keep  the  patient's  HIV  status  confidential.  (If 
the  patient  has  AIDS,  the  physician  must  file  a  report  with 
public  health  officials,  but  that  information  is  not  made 
available  to  the  schools.) 

The  first  changes  to  the  process  deal  with  notification 
of  and  consultation  with  the  schools.  If  the  child  is 
currently  in  school  or  scheduled  for  admission  and  the 
health  director  agrees  with  the  physician's  preliminary  as- 
sessment, the  health  director  is  required  to  inform  the 
school  superintendent  or  private  school  director.  If  the 
health  director  does  not  believe  that  the  student  may  pose 
a  risk  of  transmission,  he  or  she  may  not  inform  school 
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faculty  memher  who  special- 


officials.  After  receiving  notification,  the  school  has  three 
days  to  appoint  a  committee  consisting  of  appropriate 
school  personnel,  a  medical  expert,  and  the  child's  parent 
or  guardian.  If  the  school  does  not  appoint  the  committee, 
the  health  director  must. 

The  next  change  is  to  clarify  and  expand  the  role  of  the 
committee.  After  consulting  with  the  committee,  if  the 
health  director  determines  that  a  risk  of  transmission  does 
in  fact  exist,  the  student's  parent  or  guardian  and  the 
committee  must  be  notified,  and  the  health  director  must 
assist  the  committee  in  determining  if  an  adjustment  in  the 
student's  school  program  can  eliminate  the  risk.  If  neces- 
sary, the  committee  may  then  develop  an  alternative  edu- 
cational setting,  and  the  health  director  may  determine 
what  protective  measures  must  be  followed  in  that  setting. 
As  under  the  previous  rules,  the  health  director  is  respon- 
sible for  determining  whether  the  child  poses  a  risk  of 
transmission.  However,  once  that  determination  is  made, 
the  new  rules  place  responsibility  for  designing  an  alterna- 
tive setting  on  the  committee. 

Finally,  the  new  rules  clarify  which  school  personnel 
may  know  of  a  student's  HIV  infection.  After  consultation 
with  the  superintendent  or  the  school  director,  the  health 
director  detemiines  whether  those  directly  involved  with  a 
student  who  poses  a  significant  risk  of  transmission  should 
be  informed  of  the  child's  HIV  status.  Three  things  should 
be  kept  in  mind  about  notification  under  these  regulations. 
First,  if  either  the  physician  or  the  local  health  director 
determines  that  the  child  does  not  pose  a  significant  risk  of 
transmission,  no  one — including  the  superintendent  and 
school  director — may  be  told  of  the  student's  infection. 
Second,  under  no  circumstances  may  an  individual  not 
directly  involved  with  the  student  be  told.  Third,  violation 
of  these  rules  is  a  criminal  misdemeanor.  ■ 


Book  Review 


No  Contest:  The  Case  Against  Competition 

Alfie  Kohn 

Boston:  Houghton  Mifflin,  1986 


Today  the  climate  for  learning  in  most  colleges  and 
schools  is  one  of  competition.  Students  compete  for  grades, 
withhold  information  from  one  another  to  "get  ahead"  to 
maintain  their  competitive  advantage,  and  on  many  cam- 
puses there  is  widespread  cheating. 

But  our  most  consequential  human  problems  will  be  re- 
solved not  through  competition,  but  collaboration.  And 
what  we  need  in  education  is  a  learning  climate  in  which 
students  work  together.  In  such  an  atmosphere,  truth 
emerges,  as  authentic  insights  are  conscientiously  ex- 
changed. 

— Ernest  L.  Boyer.  president  of  the  Carnegie 
Foundation  for  the  Advancement  of  Teach- 
ing, at  the  April.  1988.  international  con- 
gress on  Quaker  education  at  Guilford 
College  in  Greensboro.  North  Carolina 

Competition  dominates  our  lives  and  undermines 
our  workplaces,  our  schools,  and  our  children.  That  is  the 
opening  message  of  Alfie  Kohn's  No  Contest:  The  Case 
Against  Competition,  a  well-reasoned  response  to  the 
current  glut  of  books  that  champion  competition  and 
winning  at  any  price,  Kohn  illustrates  how  our  lives  are 
filled  with  a  series  of  competitions  in  which  we  try  to 
outdo  others.  We  compete  with  coworkers  to  get  ahead  in 
the  organization.  Our  leisure  time  is  often  filled  with 
highly  structured  games  in  which  we  must  defeat  an  indi- 
vidual or  another  team  to  win.  And  '"from  the  earliest 
grades,  [our  schools  train]  us  not  only  to  triumph  over 
others  but  to  regard  them  as  obstacles  to  our  own  success" 
(p.  2), 

Kohn  distinguishes  two  kinds  of  competition.  Struc- 
tural competition  refers  to  a  situation  with  a  win/lose 
framework  in  which  two  or  more  individuals  are  trying  to 
achieve  a  goal  that  cannot  be  achieved  by  all  of  them.  For 
example,  teachers  set  up  structural  competition  when  they 
reward  the  student  who  has  read  the  most  books  in  a  year. 
Intentional  competition  refers  to  the  desire  on  the  part  of 
an  individual  to  beat  others  or  to  be  Number  One.    For 
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example,  a  student  is  intentionally  competitive  if  he  or 
she  tries  to  read  the  most  books  in  the  class,  even  though 
no  one  is  keeping  track  of  the  number  of  books  students 
read  and  no  one  else  has  even  thought  about  how  many 
others  are  reading.  Each  kind  of  competition  can  occur 
with  or  without  the  other  kind.  However,  teachers  and 
principals  often  set  up  structural  competitions,  hoping 
that  students  will  become  motivated  by  becoming  inten- 
tionally competitive.  As  a  result,  schools  rely  on  compe- 
tition to  motivate  students  to  learn. 

As  Kohn  points  out,  "[c]ompetition  is  not  the  only 
way  to  organize  a  classroom  or  workplace"  (p,  5),  yet  our 
assumptions  about  competition  help  keep  us  from  consid- 
ering cooperative  alternatives.  No  Contest  reveals  our 
basic  assumptions  about  the  value  of  competition  and, 
through  a  careful  interpretation  of  social  science  research, 
shows  how  the  case  for  competition  is  built  on  a  set  of 
myths. 

In  separate  chapters,  Kohn  refutes  four  myths  that 
support  the  culture  of  competition.  The  myths  are  that 
competition  (1)  is  inevitable  because  it  is  part  of  our 
human  nature,  (2)  is  more  productive  than  cooperation, 
(3)  is  more  enjoyable,  and  (4)  builds  character.  I  will 
address  the  first  two  myths,  which  are  the  foundation  of 
the  case  for  competition. 

The  myth  that  competition  is  inevitable  because  it  is 
part  of  our  human  nature  can  be  debunked  by  looking  at 
other  cultures.  For  example,  the  Zuni  Indian  culture  is 
based  on  the  principle  of  cooperative  group  behavior. 
There  is  little  competition,  even  economic,  Israeli  kib- 
butz children  cooperate  far  more  than  their  urban  counter- 
parts, the  latter  being  unable  to  stop  their  competition, 
even  when  it  has  failed  to  pay  off.  Even  within  the  United 
States,  teachers  and  researchers  have  created  classrooms 
that  replace  competition  with  cooperation.  Each  of 
these  examples  demonstrates  that  when  the  structure 
facilitates  cooperation,  competition  can  be  reduced  or 
eliminated. 

The  myth  that  competition  leads  to  greater  produc- 
tivity than  cooperation  survives  despite  the  fact  that  re- 
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search,  much  of  which  has  been  conducted  in  educational 
settings,  has  found  the  opposite  to  be  the  case.  Whether 
the  task  is  learning  vocabulary  or  solving  problems,  stu- 
dents tend  to  perform  better  when  they  cooperate  rather 
than  compete  with  each  other. 

Competition  produces  inferior  performance  because 
it  may  distract  individuals  from  the  task  they  are  trying  to 
perform,  just  as  high  levels  of  anxiety  interfere  with 
performance.  Even  more  destructive,  competition  can 
erode  students"  interest  in  learning.  As  an  extrinsic  moti- 
vator, competition  leads  students  to  focus  on  the  reward 
they  receive  from  performing  the  task  rather  than  to  focus 
on  the  task  itself.  When  there  are  extrinsic  motivators, 
over  time  students'  intrinsic  motivation  can  drop.  Be- 
cause learning  is  largely  dependent  on  intrinsic  motiva- 
tion, competition  can  erode  students"  interest  in  learning. 
Unfortunately,  one  long-term  effect  is  that  students  are 
not  likely  to  become  lifelong  learners.  Having  learned  to 
learn  for  some  extrinsic  reward,  they  will  lack  the  intrin- 
sic motivation  that  is  the  essential  ingredient  of  lifelong 
learning. 

As  Kohn  notes,  his  purpose  is  to  refute  the  myths  of 
competition  rather  than  to  describe  how  to  transform 
competition  into  cooperation.  However,  Kohn  cites  a 
number  of  examples  of  cooperative  alternatives.  In  one 
alternative,  students  participate  in  a  group  project  in  which 
"the  result  is  the  product  of  common  effort,  the  goal  is 
shared,  and  each  member's  success  is  linked  with  every 
other's"  (p.  50).  For  example,  when  studying  famous 
people,  each  member  of  the  group  receives  information 


about  a  different  period  in  the  person's  life,  and  each 
member  must  rely  on  every  other  member  to  piece  to- 
gether the  whole.  In  another  example,  teachers  set  up 
groups  of  students  in  which  each  group  has  a  range  of 
abilities.  Members  of  each  group  are  instructed  to  work 
together  to  solve  problems.  When  one  group  has  solved  a 
problem,  its  members  find  another  group  to  help  until 
everyone  has  solved  the  problems. 

If  you  are  convinced  by  Kohn's  argument,  you  will 
find  these  examples  enticing  but  insufficient.  For  those 
interested  in  developing  cooperative  learning  in  their 
schools,  Kohn  provides  numerous  references.  Three  of 
these  are:  Learning  Together  and  Alone:  Cooperation. 
Competition,  and  Individualization,  by  David  W.  Johnson 
and  Roger  T.  Johnson  (Englewood  Cliffs,  N.J.:  Prentice- 
Hall.  1 975 );  The  Cooperative  Sports  and  Games  Book,  by 
Terry  Orlick  (New  York:  Pantheon.  1978);  and  The  Sec- 
ond Cooperative  Sports  and  Games  Book,  by  Terry  Or- 
lick (New  York:  Pantheon.  1982). 

No  Contest  is  a  powerful  book  because  it  challenges 
some  of  our  basic  assumptions  about  effective  ways  to 
work,  teach,  and  learn.  It  is  also  a  disturbing  book.  If  you 
accept  Kohn's  well-documented  case  against  competi- 
tion, it  will  be  harder  to  look  at  your  school  or  classroom 
without  seeing  students  being  denied  the  opportunity  to 
learn  how  to  learn  cooperatively.  And  so,  finally.  No 
Contest  is  a  motivating  book.  It  is  likely  to  start  you 
thinking  about  ways  to  replace  the  conditions  that  foster 
competition  with  those  that  create  cooperation  in  the 
classroom. — Roger  M.  Schwarz 
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School  officials  who  make  a  placement  decision  before 
developing  a  student's  lEP  violate  the  EHA.  Spielberg 
V.  Henrico  County  Public  Schools.  853  F.2d  256  (4th  Cir. 
1988),  cert,  denied.  109  S.  Ct.  1131  (1989). 

Facts:  Jonathan  Spielberg,  a  severely  retarded  ado- 
lescent, is  entitled  to  a  free  appropriate  public  education 
under  the  Education  of  All  Handicapped  Children  Act 
(EHA).  Since  1977  the  Henrico  County  (Virginia)  school 
system  has  paid  the  full  cost  of  his  education  at  the 
Melmark  School,  a  residential  facility  in  Pennsylvania, 
where  Jonathan  receives  year-round  schooling  and  after- 
school  care  and  training. 

In  1985  the  school  system  reevaluated  Jonathan, 
focusing  on  a  new  placement  at  Virginia  Randolph  Spe- 
cial Education  Center,  a  public  facility  in  Henrico  County. 
Under  the  individual  education  program  (lEP)  proposed 
by  the  school  system,  Jonathan  would  live  at  home  and 
attend  school  five  and  one-half  hours  a  day  during  the 
school  year  and  four  hours  a  day  during  a  six-week  sum- 
mer term.  After-school  activities  would  be  home  based, 
involving  his  parents  or  a  hired  caretaker,  with  training  by 
the  school  available. 

Jonathan's  parents  appealed  the  proposed  change  in 
placement.  After  administrative  review,  the  district  court 
ruled  that  the  school  system  had  complied  with  the  EHA 
procedures  but  had  not  shown  that  the  new  lEP  offered 
Jonathan  educational  benefits.  The  court  ordered  the 
Melmark  placement  to  continue.  The  school  system  ap- 
pealed the  decision  regarding  placement;  the  Spielbergs 
appealed  the  finding  of  procedural  compliance  with  the 
EHA. 

Holding:  The  United  States  Court  of  Appeals  for 
the  Fourth  Circuit  affirmed  the  order  that  Jonathan  re- 
main at  Melmark.  his  then-current  placement.  School 
officials  had  violated  EHA  procedures,  thereby  denying 
Jonathan  a  free  appropriate  public  education,  when  they 


decided  to  change  his  placement  and  then  developed  an 
lEP  to  carry  out  their  decision.  Making  a  placement 
decision  before  developing  an  lEP  on  which  to  base  it 
violates  the  EHA  regulations  [34  C.F.R.  §  300.552]  and 
the  spirit  and  intent  of  the  EHA.  The  court  noted  that,  in 
some  instances  involving  a  private-school  placement,  the 
placement  decision  may  precede  the  lEP:  but  because 
Randolph  is  a  public  school,  the  lEP  should  have  been 
created  first. — Laurie  Mesihov 

Change  in  proposed  lEP  following  administrative 
review  but  before  trial  does  not  require  plaintiff  to 
reexhaust  administrative  remedies.  DeVries  by  DeBlaay 
V.  Spillane.  853  F.2d  264  (4th  Cir.  1988). 

Facts:  Michael  DeVries,  a  child  with  special  needs, 
attended  the  Leary  School,  a  private  school,  at  public 
expense  during  the  1985-86  school  year.  In  developing 
an  individualized  education  program  (lEP)  for  1986-87. 
Michael's  mother.  Marjorie  DeBlaay,  insisted  that  he  be 
placed  at  Annandale  High  School,  his  neighborhood  pub- 
lic school.  School  officials  wanted  to  continue  his  place- 
ment at  Leary. 

At  an  administrative  hearing  the  hearing  officer  con- 
cluded that  Michael's  placement  at  Leary  was  appropri- 
ate. The  state  reviewing  officer  affirmed  in  March,  1987. 
DeBlaay  sued;  but  before  the  trial,  school  officials  pro- 
posed a  new  lEP,  which  placed  Michael  at  the  South 
County  program  in  a  public  high  school  in  the  county, 
though  not  his  neighborhood  school.  At  trial  DeBlaay 
advised  the  court  that  she  no  longer  sought  review  of  the 
appropriateness  of  the  Leary  program  but,  instead,  was 
challenging  the  proposed  South  County  placement. 

The  district  court  dismissed  the  lawsuit,  finding  that 
DeBlaay  had  not  exhausted  administrative  remedies  with 
respect  to  the  issue  on  which  she  now  sought  judicial 
review.   The  court  based  its  decision  on  the  fact  that  the 
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lEP  for  which  administrative  proceedings  had  been  con- 
ducted was  not  the  lEP  now  being  contested.  DeBiaay 
appealed. 

Holding:  The  fourth  circuit  court  of  appeals  re- 
versed, ruling  that  the  district  court  had  improperly  dis- 
missed the  lawsuit  for  two  reasons.  First,  because  the 
scope  of  a  district  court's  review  under  the  EHA  is  broader 
than  that  generally  available  under  review  of  administra- 
tive decisions,  the  need  for  exhausting  all  remedies  is  not 
as  clear  as  in  the  normal  case  of  review  of  administrative 
decisions.  (The  district  court  is  able  to  hear  additional 
evidence  at  the  request  of  a  party.)  Second,  even  under 
normal  rules,  the  plaintiff  does  not  need  to  reexhaust. 
Michael's  claim,  that  he  be  educated  at  his  neighborhood 
school,  was  not  affected  by  creation  of  a  new  lEP  involv- 
ing yet  another  school.  (The  merits  of  the  claim  are  not 
considered  when  deciding  whether  reexhaustion  is  neces- 
sary.) 

The  court  also  explained  that  although  the  lEP  of  the 
original  lawsuit  had  been  superseded  by  another  lEP,  the 
suit  was  not  moot,  because  the  conduct  in  the  complaint 
was  capable  of  repetition  yet  evading  review. — L.  M. 

Fired  teacher's  lawsuit,  found  to  be  frivolous,  results 
in  order  that  teacher  pay  school  district's  attorney's 
fees.  Introcaso  v.  Cunningham.  S,S7  F.2d  965  (4th  Cir. 
19X8). 

Facts:  Alexander  Introcaso,  a  tenured  teacher,  was 
dismissed  after  a  typewriter,  long  missing  from  the  school, 
was  discovered  in  his  wife's  store.  The  school  board 
upheld  the  dismissal,  and  the  Maryland  State  Board  of 
Education  reduced  the  dismissal  to  a  one-year  suspen- 
sion. Introcaso  sued  in  federal  court,  claiming  that  the 
incident  with  the  typewriter  was  not  the  real  cause  for  the 
adverse  employment  action,  but  that  the  real  cause  was 
his  public  and  well-known  opposition  to  the  appointment 
of  defendant  Paul  Cunningham  as  superintendent.  It  was 
Cunningham's  decision  to  dismiss  Introcaso,  who  had 
conducted  a  survey  of  Cunningham's  job  performance 
during  the  superintendent  selection  process.  To  fire  him 
for  this  reason  violated  his  constitutional  rights  to  free 
speech,  Introcaso  claimed.  Some  of  Introcaso's  claims 
were  dismissed  before  trial,  and  at  a  trial  the  jury  returned 
a  verdict  against  him  and  in  favor  of  Cunningham.  The 
judge  then  entered  an  order  that  Introcaso  pay  approxi- 
mately $1  ().()()()  in  attorney's  fees  to  the  defendants  on  the 
grounds  that  the  lawsuit  had  been  frivolous.  This  figure, 
the  court  said,  was  only  one  tenth  of  what  it  could  have 
awarded.   Introcaso  appealed. 


Holding:  The  court  upheld  the  order  that  the  fired 
teacher  pay  the  defendants'  attorney's  fees:  "[WJhile  it 
may  be  a  close  question  as  to  whether  Introcaso  converted 
or  simply  misplaced  the  typewriter,  there  was  sparse  evi- 
dence supporting  [his]  position  that  defendants  were 
motivated  to  retaliate  for  protected  speech  in  seeking 
disciplinary  action  against  him.  Evidence  brought  out  at 
trial  and  the  prior  state  administrative  proceeding  to  the 
effect  that  Cunningham  acted  in  direct  response  to  a 
perceived  theft  .  .  .  overshadows  this  entire  action." 

Not  all  employee  speech  related  to  sex  discrimination 
merits  First  Amendment  protection.  Arvinger  v.  Mayor 
of  Baltimore,  862  F.2d  75  (4th  Cir.  1988),  pet.  for  veh' g 
denied F.2d (1988). 

Facts:  Stephen  A.  Arvinger  and  Diane  Diggs,  fellow 
school  employees,  drove  in  Arvinger's  van  to  the  home  of 
a  third  person.  Arvinger  remained  in  the  van  while  Diggs 
went  into  the  house.  A  Baltimore  police  officer  spotted 
cigarette  rolling  papers  on  the  dashboard  and  searched  the 
van,  finding  marijuana.  The  police  arrested  Arvinger  but 
not  Diggs.  The  department  of  education  conducted  its 
own  investigation  and  determined  that  the  marijuana 
belong  to  Diggs,  not  Arvinger,  and  fired  her  but  not  him. 
The  criminal  charges  were  eventually  dropped  against 
Arvinger.  Diggs  filed  sex  discrimination  charges  based 
on  the  disparate  treatment  that  she  and  Arvinger  had 
received. 

Arvinger  was  questioned  many  times  regarding  the 
ownership  of  the  marijuana:  by  the  police  in  the  initial 
investigation,  by  the  school  system  in  its  investigation, 
and  by  the  community  relations  commission  following 
the  initiation  of  Diggs's  charges.  Seventeen  months  after 
the  original  incident,  he  was  fired  for  lying  during  the  in- 
vestigation. 

Arvinger  sued,  saying  that  he  was  fired  for  speaking 
out  against  sex  discrimination  in  employment.  He  said 
that  when  he  maintained  that  he  did  not  know  whether  the 
marijuana  belonged  to  Diggs.  he  was  maintaining  that  it 
was  unfair  for  the  school  system  to  fire  her  and  was 
therefore  speaking  out  against  discrimination. 

In  the  trial  of  his  suit,  Arvinger  prevailed.  The  judge 
ruled  that  his  speech  was  speech  on  a  matter  of  public 
concern  and  therefore,  under  the  familiar  standard  of 
Connick  v.  Myers,  461  U.S.  138  (1983),  was  entitled  to 
First  Amendment  protection.  With  that  protection,  Ar- 
vinger could  not  be  fired  for  what  he  said  unless  his 
saying  it  caused  disruption  or  in  some  other  way 
significantly  impeded  the  work  of  the  school  system. 
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Finding  no  such  disruption,  the  court  turned  the  case  over 
to  the  jury,  who  found  for  Arvinger  and  awarded  him 
damages. 

Holding:  Thecourt  of  appeals  reversed.  It  held  that 
when  Arvinger  spoke  out  about  the  ownership  of  the 
marijuana,  he  was  protecting  his  private  interests  and 
those  of  Diggs  and  was  not  speaking  on  a  matter  of  public 
concern.  Earlier  free  speech  cases  had  implied  that  the 
only  kind  of  speech  that  was  personal,  and  not  protected, 
was  speech  in  the  nature  of  a  grievance  and  that  all  other 
speech  was  "speech  on  a  matter  of  public  concern"  and 
thus  protected.  This  decision  narrows  that  interpretation. 
Noting  that  Arvinger's  comments  were  not  made  in  con- 
nection with  an  employee  grievance,  the  court  held  that 
speech  can  be  categorized  as  constituting  a  matter  of 
private  concern  even  if  it  is  not  speech  contained  in  a 
grievance:  "A  statement  that  does  not  address  the  opera- 
tion of  the  government  entity  in  question,  or  in  any  other 
way  constitute  a  grievance  on  the  part  of  the  employee, 
must  still  involve  a  matter  of  public  concern  in  order  to  be 
eligible  for  First  Amendment  protection."  Holding  that 
the  trial  court  had  erred  in  ruling  that  what  Arvinger  said 
was  speech  on  a  matter  of  public  concern,  the  court  said, 
"A  statement  that  involves  private  interests  of  any  kind, 
and  that  is  otherwise  devoid  of  public  concern,  is  not 
entitled  to  protection.  .  .  ."  Thus  Arvinger  could  be  fired 
without  violation  of  the  First  Amendment. 

Principal's  decision  to  eliminate  school's  "Johnny  Reb" 
cartoon  character  mascot  does  not  violate  students' 
constitutional  rights.  Crosby  v.  Holsinger,  852  F.2d  801 
(4th  Cir.  1988). 

Facts:  The  Fairfax,  Virginia,  High  School  Rebels 
used  a  cartoon  symbol  in  the  fomi  of  "Johnny  Reb." 
Black  students  and  parents  complained,  and  the  principal 
eliminated  its  use.  A  number  of  students  protested  the 
elimination  and  sued,  alleging  that  the  principal's  "cen- 
sorship" breached  their  First  Amendment  rights  of  free 
speech.  One  individual  student  additionally  made  what 
the  court  characterized  as  a  "protest  restriction"  claim, 
which  arose  from  an  incident  in  which  the  principal  stopped 
Cheryl  Anne  Crosby  from  posting  a  notice  of  an  upcom- 
ing school  board  meeting  at  which  a  protest  was  planned. 
The  principal  allowed  the  posting  the  next  day.  In  the 
trial  court  the  censorship  claim  was  dismissed,  and  the 
jury  ruled  for  the  defendant  principal  on  the  protest  re- 
striction claim.  The  students  appealed  the  dismissal,  and 
Crosby  appealed  the  judgment  on  the  protest  restriction 
claim. 


Holding:  On  the  censorship  claim,  the  court  noted  / 
that  although  students  do  not  shed  constitutional  rights  of  V 
free  speech  when  they  enter  the  school  building,  neither 
must  school  officials  sponsor  or  promote  all  student  speech. 
"There  is  a  difference  between  tolerating  student  speech 
and  affirmatively  promoting  it,"  the  court  said.  Because 
a  mascot  or  symbol  "bears  the  stamp  of  approval  of  the 
school  itself .  .  .  school  authorities  are  free  to  disassociate 
the  school  from  such  a  symbol  because  of  educational 
concerns."  Here  the  principal  was  motivated  by  legiti- 
mate educational  concerns. 

On  the  protest  restriction  claim,  the  court  noted  that 
the  deprivation  suffered  by  Crosby,  if  she  suffered  any  at 
all,  was  minimal  and  upheld  the  jury  verdict  against 
her. 

A  handicapped  student  is  entitled  to  an  education  that 
offers  more  than  a  trivial  benefit.  Polk  v.  Central 
Susquehanna  Intennediate  Unit  16,  853  F.2d  171  {3d  Cir. 
1988),  cerr.  denied.    109  S.  Ct.  838  ( 1989). 

Facts:  Christopher  Polk,  a  student  in  a  district  in  the 
Central  Susquehanna  (Pennsylvania)  Intermediate  Unit, 
has  severe  mental  and  physical  disabilities.  He  is  four- 
teen years  old  but  has  the  functional  and  mental  capacity 
of  a  toddler.  Christopher  is  entitled  to  a  free  appropriate  i 
public  education  under  the  Education  of  the  Handicapped  ' 
Act  (EHA).  Such  an  education  includes  both  special  edu- 
cation and  related  services,  such  as  physical  therapy,  that 
are  necessary  to  assist  a  handicapped  child  in  benefiting 
from  special  education.  The  special  education  and  re- 
lated services  must  be  tailored  to  the  unique  needs  of  the 
child  by  means  of  an  individualized  education  program 
(lEP). 

School  officials  and  Christopher's  parents  agree  that 
he  needs  related  services.  Apparently,  he  received  direct 
physical  therapy  from  a  licensed  physical  therapist  until 
1980  when  the  school  dropped  "hands-on"  therapy  and 
adopted  a  consultative  model.  Under  this  model,  the  thera- 
pist develops  a  program  and  instructs  the  teacher  and  aide 
(Christopher  has  a  full-time  personal  aide)  how  to  assist 
the  child  in  physical  and  occupational  therapy.  The  thera- 
pist does  not  work  directly  with  the  student  but  monitors 
the  teacher's  and  aide's  activities. 

The  Polks  claimed  that  intensive  therapy  from  a 
licensed  physical  therapist  had  significantly  expanded 
Christopher's  capacities  in  feeding,  bodily  control,  and 
use  of  a  walker  during  a  two-week  hospital  stay.  They 
wanted  his  lEP  to  include  at  least  one  session  a  week  of  a 
direct  therapy  with  a  licensed  therapist.    When  school        " 
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"\        officials  refused,  the  Polks  hired  a  therapist  to  work  with 

■         Christopher  at  home. 

The  Polks  did  not  claim  that  Christopher  has  not 
benefited  from  the  school  program.  Instead,  they  insisted 
that  his  lEP  was  not  individually  tailored  to  his  unique 
needs  and  that  the  consultative  method  must  be  supple- 
mented by  hands-on  physical  therapy  to  meet  those  needs. 
Their  complaint  was  first  heard  by  a  state  hearing  officer 
who  ruled  that  Christopher's  lEP  was  appropriate  be- 
cause he  was  benefiting  from  his  education  and  progress- 
ing toward  the  goals  set  for  him.  The  state  secretary  of 
education  affirmed  that  decision.  (Although  the  third 
circuit  recently  ruled  that  the  secretary  is  not  an  impartial 
decision  maker  as  required  by  the  EHA.  that  was  not  an 
issue  in  this  case.) 

The  Polks  then  sued  in  federal  district  court.  The 
district  court  applied  the  standard  adopted  in  Board  of 
Education  v.  Rowley.  458  U.S.  176  (1982).  that  EHA 
requires  the  special  education  provided  to  a  handicapped 
child  be  sufficient  to  confer  some  educational  benefit  on 
the  child.  Noting  that  Christopher's  parents  conceded 
that  he  received  some  benefit  from  his  education,  the 
court  granted  summary  judgment  in  favor  of  the  school 
system.   (Summary  judgment  is  an  order  dismissing  the 

\  action  before  trial;  it  is  appropriate  only  when  there  are  no 
genuine  disputes  over  material  facts  and  one  party  is 
entitled  to  judgment  as  a  matter  of  law.)  The  parents 
appealed. 

Holding:  The  United  States  Court  of  Appeals  for 
the  Third  Circuit  reversed  the  grant  of  summary  judgment 
for  two  reasons.  First,  the  court  found  that  there  was  a 
factual  dispute  over  whether  their  use  of  the  consultative 
model  led  school  officials  to  refuse  even  to  consider 
providing  students  with  direct  therapy  from  a  licensed 
therapist.  Second,  the  court  concluded  that  the  district 
court  had  used  the  wrong  standard  in  evaluating  the  ap- 
propriateness of  Christopher's  education.  The  correct 
standard  requires  an  educational  plan  likely  to  produce  a 
"meaningful"  benefit. 

The  parents  claimed  that  Christopher's  unique  needs 
for  physical  therapy  were  not  considered  in  the  develop- 
ment of  his  lEP  and  would  never  be  considered  under  the 
consultative  model.  School  officials  contended  that  they 
had  no  blanket  rule  prohibiting  direct  therapy  and  that  it 
would  be  provided  when  a  particular  student  needed  it 
(although  none  of  the  sixty-five  children  in  the  unit  whose 
lEPs  called  for  physical  therapy  received  direct  therapy). 

k        The  court  explained  that  under  the  EHA  a  child's  unique 

'        needs  must  always  be  considered  in  developing  an  lEP; 


inflexible  policies  violate  the  statute.  The  dispute  over 
whether  the  defendants  had  such  a  policy  would  have  to 
be  resolved  at  trial. 

The  court  then  discussed  the  legal  standard  for  evalu- 
ating an  appropriate  education  by  examining  the  EHA 
itself,  its  legislative  history,  and  Rowley  and  ruled  that 
special  education  had  to  offer  a  meaningful  benefit.  This 
case  can  be  distinguished  from  and  reconciled  with  Rowley. 
which  involved  a  hearing-impaired  child  who  was  mak- 
ing good  progress  at  grade  level  in  a  regular  classroom. 
Christopher's  disabilities  are  different  in  kind  and  sever- 
ity, and  the  progress  that  he  could  be  expected  to  make  is 
quite  different  from  that  which  could  be  made  by  Amy 
Rowley.  The  services  requested  in  the  two  cases  also 
differed.  For  Christopher,  physical  therapy  is  not  merely 
a  conduit  to  education  but  is  a  major  portion  of  his  special 
education,  teaching  him  basic  skills  such  as  toileting, 
feeding,  and  ambulation.  Furthermore,  in  the  court's 
view,  by  saying  that  special  education  had  to  offer  some 
benefit,  the  Supreme  Court  meant  a  meaningful  benefit: 
some  does  not  mean  some  as  opposed  to  none;  rather,  it 
connotes  an  amount  of  benefit  greater  than  mere  trivial 
advancement. 

The  case  was  remanded  for  a  determination  of 
whether  school  officials  actually  do  consider  the  unique 
needs  of  each  handicapped  child  for  physical  therapy  and 
whether  Christopher  is  receiving  a  meaningful  benefit 
through  the  consultative  method. — Elaine  Wlutford 

Ms.  Whitford  is  a  third-year  law  student  at  The  University  of  North 
Carolina  at  Chapel  Hill  School  of  Law  and  a  research  assistant  at  the  Institute 
of  Government. 

Band  director's  prayers  before  mandatory  rehearsals 
and  performances  violate  students'  constitutional 
rights  and  subject  school  district  to  liability.  Steele  v. 
Van  Buren  Public  School  District,  845  F.2d  1492  (8th 
Cir.  1988). 

Facts:  Jennifer  Steele's  high  school  band  director 
began  holding  prayers  at  mandatory  rehearsals  and  per- 
formances. Her  mother  complained  to  the  director  and 
then  to  the  school  board,  demanding  adoption  of  a  policy 
prohibiting  prayer  in  school.  While  the  board  considered 
the  demand,  the  director  voluntarily  stopped  the  prayers. 
Thus  the  board  never  took  action.  Nevertheless,  the 
mother  brought  suit  and,  after  a  full  trial,  the  district  was 
found  liable  and  was  ordered  to  stop  the  prayers  perma- 
nently and  to  pay  approximately  $15,000.  The  school 
district  appealed. 

Holding:  The  appeals  court  upheld  the  jury  verdict 
imposing  liability  on  the  school.     The  school  district 
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argued  in  the  appeals  court  that  it  should  not  be  liable 
even  if  the  director's  activity  violated  constitutional  rights, 
because  the  board  had  no  policy  allowing  prayer  at  school 
functions  and  no  proof  was  offered  that  the  district  spon- 
sored religious  activities.  This  argument  failed  because, 
the  court  noted,  the  superintendent  and  the  board  had 
knowledge  of  the  director's  activities  and  took  no  action 
to  stop  them.  The  fact  that  the  director  did  voluntarily 
stop  was  of  no  moment,  because  in  the  absence  of  clear 
board  policy,  he  would  presumably  be  free  to  resume  at 
his  option. 

Two  licks  with  a  paddle  and  confinement  to  in-school 
suspension  held  not  to  violate  students'  substantive 
due  process  rights.  Wise  v.  Pea  Ridge  School  District, 
855  F.2d  560  (8th  Cir.  1988). 

Facts:  Daniel  Wise,  a  sixth-grade  student,  was 
among  a  group  of  boys  who  ignored  coach  Larry  Walker's 
warnings  to  quit  playing  dodge  ball.  When  the  coach 
discovered  that  they  had  continued  to  play,  he  required 
them  to  sit  out  the  remainder  of  the  physical  education 
class  and,  at  the  end  of  class,  he  struck  each  of  the  boys 
twice  on  the  buttocks  in  the  presence  of  two  witnesses,  in 
accordance  with  school  policy.  Daniel's  buttocks  became 
sore  and  somewhat  bruised.  Michael  Decker,  a  seventh- 
grade  student  at  the  same  school,  was  relegated  to  a 
special  assignments  class  for  in-school  suspension  for 
excessive  tardiness.  Michael  was  a  special  education  stu- 
dent who  had  a  reading  disorder.  Daniel  and  Michael 
brought  suit  in  federal  court.  Daniel  claimed  that  his 
substantive  due  process  rights  were  violated  because  he 
was  struck  with  excessive  force.  Michael  claimed  that  his 
substantive  due  process  rights  were  violated  because  he 
was  denied  access  to  his  special  education  teacher  and 
materials  and  because  the  special  assignments  class  was 
often  unsupervised  and  its  students  were  denied  access  to 
the  restroom.  The  trial  court  ruled  against  them,  and  they 
appealed  to  the  appellate  court. 

Holding:  The  court  held  that  neither  student's  sub- 
stantive due  process  rights  were  violated.  With  respect  to 
the  paddling,  the  court  said  that  it  would  examine  { 1 )  the 
need  for  the  application  of  corporal  punishment,  (2)  the 
relationship  between  the  need  and  the  amount  of  the 
punishment,  (3)  the  extent  of  the  injury  inflicted,  and  (4) 
whether  the  punishment  was  administered  in  a  good  faith 
effort  to  maintain  discipline  or  maliciously  and  sadisti- 
cally for  the  very  purpose  of  causing  harm.  "Minor 
discomfort  and  hurt  feelings  do  not  make  a  federal  case," 
the  court  said.    "The  conduct  must  be  shocking  to  the 


conscience  and  amount  to  a  severe  invasion  of  the  student's  / 
personal  security  and  autonomy"  before  the  court  will  V 
find  a  constitutional  violation.  In  this  case  the  punish- 
ment was  administered  after  the  end  of  the  period,  so  that 
the  coach  had  "cooled  down;"  it  followed  warnings  to 
stop;  it  was  administered  evenly  to  all  the  boys  involved; 
and  it  was  done  in  accordance  with  school  procedural 
policy.  Therefore  there  was  no  violation. 

With  respect  to  the  in-school  suspension,  the  court 
noted.  "Our  research  has  not  turned  up  a  single  decision 
in  any  of  the  Federal  Courts  of  Appeal  that  addresses  a 
substantive  due  process  challenge  to  a  student's  place- 
ment in  an  in-school  suspension  program."  In  this  case 
the  court  held  that  the  in-school  suspension  furthered  the 
school's  legitimate  interest  in  maintaining  order  and  dis- 
cipline in  its  schools  and  was  rationally  related  to  these 
interests.  Because  it  was  administered  in  a  reasonable 
manner — the  class  was  not  unsupervised,  and  Michael 
did  have  access  to  his  schoolwork  and  to  the  restroom — 
there  was  no  constitutional  violation. 

School  transfer  policy  that  permits  black  students  but 
not  white  students  to  transfer  does  not  violate  the 
Equal  Protection  Clause.  Pleasant  v.  Stanly  County 
Board  of  Education.  690  F.Supp.  1478  (M.D.N.C.  1988).         i 

Facts:  Teresa  and  Donna  Pleasant  were  students  at  \ 
East  Albemarle  School  in  the  Albemarle  city  school  sys- 
tem. Their  family  moved  one  half  mile  from  their  origi- 
nal home — still  within  the  city  of  Albemarle,  but  into  the 
Stanly  County  school  system  in  the  Badin  school  district. 
They  applied  for  a  transfer  to  the  Albemarle  system  so 
that  they  could  attend  their  old  school.  Their  transfer 
request  was  denied  because  of  a  voluntary  desegregation 
plan  of  the  Stanly  County  system  which  forbade  whites, 
but  not  blacks,  to  transfer  from  the  Badin  district  to  the 
Albemarle  system.  In  their  suit,  Teresa  and  Donna  claimed 
that  this  different  treatment  because  of  their  race  violated 
the  constitutional  guarantee  of  equal  protection  under  the 
law. 

Holding:  The  court  held  that  there  was  no  constitu- 
tional violation.  Stanly  County  had  at  one  time  operated 
a  system  that  was  segregated  by  law.  As  part  of  an  effort 
to  overcome  the  vestiges  of  a  dual  system,  it  had  forbid- 
den black  students  to  transfer  into  the  Badin  district  and 
had  forbidden  white  students  to  transfer  out. 

If  the  Stanly  system  has  not  yet  reached  "unitary" 
status — that  is,  eliminated  all  vestiges  of  the  dual  sys- 
tem— then  it  must  "take  whatever  steps  are  necessary"  to        i 
do  so,  the  court  said,  as  long  as  the  rights  of  white        " 
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students  are  not  "trammeled."    Here  the  white  students 
I       were  treated  fairly,  and  their  restriction  in  not  being  able 
to  transfer  to  the  Albemarle  system  was  ""not  of  constitu- 
tional significance." 

If  the  system  has  achieved  unitary  status,  a  violation 
would  arise  only  if  the  board  exhibited  an  intent  to  dis- 
criminate against  the  white  students  because  of  their  race. 
Here  the  intent  was  to  "preserve  the  accomplishments  of 
desegregation,  not  to  discriminate  against  whites."  Thus 
there  was  no  violation. 

A  school  system  is  responsible  for  providing  a  handi- 
capped student  with  educational  services,  not  habili- 
tative  services  in  the  home.  Burke  County  Board  of 
Education  v.  Denton,  No.  SH-C-88-117  (W.D.N.C. 
August  31,  1988). 

Facts:  Chris  Denton,  an  autistic  and  moderately 
retarded  young  adult,  is  entitled  to  special  education  ser- 
vices under  Article  9,  Chapter  1 1 5C  of  the  North  Carolina 
General  Statutes  and  under  the  federal  Education  of  the 
Handicapped  Act.  Before  he  turned  eighteen,  he  was  a 
member  of  the  "Willie  M"  class,  which  consists  of  chil- 
dren who  are  seriously  emotionally,  neurologically,  or 
mentally  handicapped  and  who  exhibit  violent  or  assaul- 

\        live  behavior. 

'  Although  Chris's  parents  lived  in  Burke  County. 

Chris  resided  in  the  Triad  Group  Home  in  Guilford  County 
from  1984  to  1987  and  received  educational  services 
from  the  Guilford  County  Schools  at  the  Gateway  Center. 
Chris's  individual  education  program  (lEP)  called  for  a 
highly  structured  and  controlled  program  of  educational 
services  and  behavior  management.  It  did  not  include 
residential  educational  services  or  around-the-clock  care. 
At  his  parents  request,  plans  were  made  to  bring 
Chris  home  to  Burke  County,  thereby  making  the  Burke 
County  Board  of  Education  (the  LEA)  responsible  for  his 
education.  A  plan  was  developed  without  the  knowledge 
or  involvement  of  school  officials,  apparently  because 
Chris's  parents  did  not  want  him  to  attend  any  school  in 
the  Burke  County  system.  This  plan  (known  as  the  PUSH 
plan)  called  for  Chris  to  attend  the  Western  Carolina 
Center  for  educational  services.  In  addition,  habilitative 
services,  including  two  "teaching  parents"  to  control 
Chris's  behavior  at  home  and  a  supervising  direct  care 
coordinator  (later  called  the  lead  teaching  parent),  were  to 
be  provided  by  a  private  contractor.  The  cost  of  all  these 
services  was  approximately  $95,000. 

k  When  they  learned  that  Chris  would  be  returning  to 

f       Burke  County,  school  officials  requested  his  educational 


records  from  Guilford  County.  The  records  they  received 
were  incomplete  and  did  not  contain  current  data  or  evalu- 
ations on  which  to  base  a  new  lEP.  The  LEA  was. 
therefore,  unable  to  offer  a  permanent  placement  for  Chris 
within  the  time  limit  required  by  the  statutes.  It  did  agree 
to  provide  funding  for  that  part  of  the  PUSH  program  it 
considered  educational  costs,  but  it  refused  to  provide 
funds  for  the  costs  of  a  direct  care  coordinator  and  teach- 
ing parents  because,  in  the  LEA's  view,  the  coordinator 
and  parents  were  responsible  for  controlling  Chris's  be- 
havior, not  for  teaching  him. 

Chris  was  reevaluated,  and  after  discussion  with  the 
parents,  the  LEA  accepted  their  lEP  with  the  understand- 
ing that  it  was  a  program  for  the  remaining  four  years  of 
Chris's  education.  The  LEA  placed  Chris  in  one  of  its 
schools  that  could  provide  essentially  the  same  program, 
structure,  and  physical  environment  considered  success- 
ful at  Gateway  Center.  The  parents  refused  the  placement 
and  requested  a  due  process  hearing:  they  demanded  an 
educational  program  that  included  in-home  service  365 
days  a  year,  twenty-four  hours  a  day,  and  compensatory 
education  (services  beyond  the  time  the  LEA's  responsi- 
bility to  serve  Chris  would  normally  end). 

In  December.  1987,  the  hearing  officer  concluded 
that  the  lEP  proposed  by  the  LEA  was  appropriate  with 
the  addition  of  ( 1 )  educational  services  during  the  sum- 
mer school  term,  (2)  a  team  to  coordinate  the  home  and 
school  behavior  management  programs,  and  (3)  proce- 
dures to  facilitate  communication  between  home  and 
school.  The  hearing  officer  also  ruled  that  Chris  was  not 
entitled  to  compensatory  education. 

On  appeal  by  the  parents,  the  state  hearing  review 
officer  reversed.  He  found  that  Chris  needed  a  residential 
program  of  education  and  related  services,  that  the  least 
restrictive  environment  for  the  program  was  his  parents' 
home,  that  the  school  system's  proposed  lEP  was  inade- 
quate because  it  did  not  provide  for  education  during 
most  of  Chris's  waking  hours  five  days  a  week,  and  that 
because  of  procedural  violations,  he  was  entitled  to  106 
days  of  compensatory  education. 

The  board  of  education  appealed,  specifically  con- 
testing the  review  officer's  direction  that  it  establish  a 
residential  special  education  program  at  Chris's  home 
before  and  after  the  school  day.  The  board  also  chal- 
lenged Chris's  entitlement  to  compensatory  education. 

Holding:  The  court  reversed,  reinstating  the  deci- 
sion of  the  hearing  officer.  The  LEA  is  not  required  to 
provide  Chris  with  an  around-the-clock  residential  pro- 
gram, because  the  proposed  lEP,  with  the  additions  or- 
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dered  by  the  hearing  officer,  provides  Chris  with  a  free 
appropriate  pubHc  education.  He  needs  and  receives  a 
highly  structured  program  that  includes  a  vocational 
component,  a  summer  school  component,  an  enclave 
setting  in  the  classroom,  and  a  one-on-one  educational 
assistant  for  the  control  of  behavior.  Chris  can  be  pro- 
vided an  appropriate  education  during  the  regular  school 
day  if  that  program  is  coordinated  with  home  care  so  that 
there  is  consistency  in  the  behavior  management  pro- 
gram. 

The  court  noted  that  Chris  has  made  good  progress 
in  the  Burke  County  school  system  in  both  his  vocational 
and  behavioral  programs.  Although  Chris  needs  supervi- 
sion at  all  times,  Chris  has  benefited  from  his  education 
even  in  the  absence  of  the  PUSH  plan's  behavior  manage- 
ment home  program,  which  seems  designed  primarily  to 
protect  Chris  and  members  of  his  family  and  to  provide 
him  with  basic  care. 

The  court  distinguished  behavior  management  pro- 
grams from  educational  programs  in  this  case: 

The  behavior  management  program  maintains  and  con- 
trols the  behavior  of  the  child  so  that  other  activities, 
educational  as  well  as  non-educational,  can  take  place  and 
the  child  does  not  become  a  threat  to  the  safety  of  himself 
or  others.  Educational  programs  enable  the  child  to  learn 
new  skills  and  concepts.  When  new  behavior  management 
techniques  are  attempted  for  the  purpose  of  advancing  the 
child  to  less  intensive  external  controls,  such  activities  are 
part  of  an  educational  program.  It  does  not  necessarily 
follow,  however,  that  the  use  of  these  new  control 
techniques,  and  the  resulting  reinforcement  of  learning, 
take  place  only  in  an  educational  setting.  To  hold  otherwise 
is  to  rule  that  everything  that  is  done  to  or  for  an  individual 
is  an  educational  activity,  a  premise  that  is  clearly  not  the 
intent  of  federal  and  state  law  governing  the  provision  of 
education  to  children  with  special  needs. 

While  indicating  that  costs  are  not  "a  deciding  fac- 
tor" in  this  sort  of  case,  the  court  commented  on  the 
burden  that  such  costs  place  on  the  LEA.  The  school 
board  pays  approximately  $75,000  per  year  for  Chris's 
education.  To  add  the  services  sought  by  the  parents 
would  create  an  additional  burden  and  would  stretch  the 
term  "free  education"  beyond  its  intended  meaning.  The 
court  also  noted  that  other  facilities  in  the  community  are 
designed  to  provide  the  habilitation  services  that  the  par- 
ents requested  from  the  school  system. 

The  court  also  ruled  that  Chris  is  not  entitled  to 
compensatory  education,  because  the  LEA  acted  respon- 
sibly under  the  circumstances.  Although  the  LEA  did  not 
develop  his  lEP  within  thirty  days  after  learning  that 
Chris  would  be  returning  to  Burke  County,  the  LEA  was 


without  fault  because  it  did  not  have  adequate  data  on       / 
which  to  assess  his  needs.   An  offer  of  temporary  place-       ^ 
ment  was  made  but  was  refused  by  Chris's  parents.  The 
court's  decision  has  been  appealed. — E.W. 

The  EAHCA  does  not  require  special  education  for 
those  handicapped  children  unable  to  benefit  from  it. 

Timothy  W.  v.  Rochester  School  District.  No.  C-84-733- 
L(D.  N.H.July  15,  1988). 

Facts:  Timothy  W.  is  a  child  with  severe  mental 
retardation  and  other  serious  disabilities.  In  March,  1980, 
when  Timothy  was  four,  the  Rochester  (New  Hampshire) 
School  District  determined  that  he  did  not  qualify  for 
district-supported  special  education  because  he  was  un- 
able to  benefit  from  it.  In  1983  school  officials  did  not 
reach  a  decision  on  this  issue  and  sought  additional  neuro- 
logical evaluations.  Timothy's  mother  sued,  seeking 
damages  and  a  court  order  requiring  the  district  to  place 
him  in  a  special  education  program.  The  court  denied  the 
request  for  the  injunction  and  held  the  claims  concerning 
alleged  violations  of  the  Education  of  All  Handicapped 
Children  Act  (EAHCA)  in  abeyance  until  administrative 
procedures  were  completed. 

The  hearing  officer  ruled  that  Timothy  qualified  for 
special  education  under  EAHCA  and  under  New  Hamp-  f 
shire  law  because  these  statutes  entitle  all  handicapped 
children  to  special  education,  no  matter  how  severe  their 
handicaps.  The  school  district  appealed  the  decision,  as- 
serting that  the  hearing  officer's  conclusion  was  clearly 
ertoneous  and  that  the  district  was  entitled  to  summary 
disposition  of  the  lawsuit. 

Holding:  The  court  granted  the  .school  district's 
motion  for  summary  judgment  after  an  analysis  of  three 
issues:  (1)  whether  the  EAHCA  requires  provision  of 
special  education  for  every  handicapped  child,  even  a 
child  who  is  unable  to  benefit  from  the  education:  (2) 
whether  the  state  statute  implementing  the  EAHCA  [N.H. 
Rev.  Stat.  Ann.  §  186-C]  requires  special  education  ser- 
vices to  all  New  Hampshire  handicapped  children;  and 
(3)  if  not,  whether  Timothy  is  a  child  who  can  benefit 
from  special  education  and  is  thereby  entitled  to  it. 

The  court  ruled  that  EAHCA  does  not  mandate  spe- 
cial education  for  all  handicapped  children,  no  matter 
how  severe  their  disability.  An  initial  decision  must  be 
made  concerning  the  ability  of  a  handicapped  child  to 
benefit  from  special  education  before  an  entitlement  to 
the  education  exists.  The  court  explained  that  in  "rare" 
cases  a  child  may  be  aftlicted  by  one  or  more  handicaps  i 
so  extreme  that  he  or  she  cannot  benefit  from  special 
education.    Such  a  child,  who  is  incapable  of  cognitive 
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learning,  need  not  be  the  subject  of  attempted  education. 
This  is  consistent  with  the  intent  of  the  EAHCA,  for  an 
attempt  to  educate  an  individual  incapable  of  benefiting 
from  the  education  is  futile.  The  court  reached  the  same 
conclusion  with  regard  to  the  requirements  of  the  New 
Hampshire  statute. 

The  court  emphasized  that  the  initial  decision  about 
a  child's  ability  to  benefit  from  special  education  may  not 
be  arbitrary  or  capricious  but  must  be  the  result  of  exten- 
sive and  appropriate  evaluations  and  examinations.  The 
party  alleging  a  child's  inability  to  benefit  has  the  burden 
of  proving  it. 

The  court  then  found  that  Timothy  is  not  capable  of 
benefiting  from  special  education  because  his  potential 
for  learning  seems  nonexistent.  As  a  result,  the  school 
system  is  not  obligated  to  provide  special  education  for 
him.  However,  Timothy  must  be  reevaluated  periodically 
to  identify  any  change  that  indicates  he  possesses  the  ca- 
pability to  benefit  from  special  education. 

The  trial  court's  decision  has  been  appealed. — E.W. 

Requirement  that  athletic  director  also  be  head  foot- 
ball coach  unlawfully  discriminates  against  female 
candidate  for  athletic  director's  job  who  is  unquali- 
fied to  coach  football.  Wynn  v.  Columbus  Municipal 
Separate  School  District,  692  F.  Supp.  672  (N.D.  Miss. 
1988). 

Facts:  For  a  number  of  years,  the  jobs  of  athletic 
director  and  head  football  coach  at  Lee  High  School  in 
Columbus,  Mississippi,  had  been  combined  into  one 
twelve-month  appointment.  When  the  man  holding  the 
combined  position  resigned.  Bertha  Wynn  applied  to  be 
athletic  director,  but  not  football  coach.  Wynn  had  been 
involved  in  athletics  at  the  school  lor  many  years,  coach- 
ing numerous  girls'  teams  and  handling  many  administra- 
tive duties.  Bill  Wilkerson,  assistant  football  coach, 
applied  for  the  combined  position.  Wilkerson  was  hired, 
and  Wynn  brought  suit  under  Title  VII  of  the  Civil  Rights 
Act  of  1964,  alleging  unlawful  discrimination  against  her 
because  of  her  sex.  The  evidence  at  trial  indicated  that  the 
school  board  believed  that  the  positions  should  be  com- 
bined because  football  was  the  dominant  sport  at  the  high 
school,  both  in  interest  and  in  finances,  and  because  the 
football  coach  had  the  most  challenging  role  in  the  ath- 
letic department  and  the  greatest  public  role.  The  evi- 
dence also  indicated  that  Wynn  was  more  qualified  than 
Wilkerson  in  all  ways  except  that  she  was  unqualified  to 

I      coach  football. 

"  Holding:    The  court  held  that  the  positions  of  ath- 

letic director  and  football  coach  were  separable.  It  pointed 


out  that  they  had  been  separated  before  and  that  they  had 
been  separated  for  some  period  of  time  at  another  high 
school  in  the  same  town.  Because  the  positions  were 
separable,  the  failure  to  hire  Wynn  because  of  the  require- 
ment that  the  positions  be  combined  was  unlawful  dis- 
crimination based  on  her  sex: 

[Tjhe  decision  not  to  appoint  Wynn  as  Athletic  Director 
was  based  on  her  sex  because  a  female  allegedly  was  not 
qualified  to  act  as  Head  Football  Coach  and  therefore  was 
not  qualified  to  become  Head  Football  Coach  and  Athletic 
Director.  In  applying  this  requirement  to  Wynn.  the  de- 
fendants excluded  her  from  consideration  for  the  position 
while  appointing  a  less-qualified  male  to  fill  the  vacancy. 
The  inference  of  discriminatory  [intent]  in  this  is  clear. 


Rule  barring  all  girls  from  varsity  wrestling  appears 
to  violate  the  constitutional  guarantee  of  equal  protec- 
tion. Saint  V.  Nebraska  School  Activities  Association, 
684  F.  Supp.  626  (D.  Neb.  1988). 

Facts:  St.  Joseph  High  School  in  Omaha  had  no 
girls'  wrestling  team,  so  Stephani  Saint  sought  to  partici- 
pate on  the  boys'  team.  The  rules  of  the  Nebraska  School 
Activities  Association,  a  voluntary  organization  of  public 
and  private  schools,  permitted  girls  to  participate  on  boys' 
teams  when  no  girls'  team  existed,  except  in  "contact 
sports"  such  as  wrestling  and  football.  Barred  by  the  rule. 
Saint  brought  her  suit. 

Holding:  The  school  was  enjoined  from  enforcing 
the  rule  because  of  the  likelihood  that  Saint  would  prevail 
if  the  matter  went  to  full  trial.  The  defendant  introduced 
evidence  showing  that  in  general  girls  have  smaller  total 
body  mass  than  boys,  with  less  of  the  total  mass  being 
muscle  and  more  being  fat  tissue:  that  girls'  speed  and 
strength  levels  are  inferior  to  boys':  and  that  girls'  muscle 
power  output  is  less  than  that  of  boys,  so  that  in  a  contact 
sport  the  likelihood  of  injury  is  greater  for  a  girl.  The 
court  noted,  however,  that  no  evidence  had  been  put 
forward  regarding  this  girl's  strength,  muscles,  and  speed. 
Further,  it  noted,  the  rules  do  not  address  the  question  of 
a  weak,  slow  male:  "In  short,  the  facts  of  this  case  do  not 
reveal  a  substantial  relationship  between  a  rule  prohibit- 
ing females  from  joining  the  wrestling  team  and  the  pro- 
tection of  the  health  and  safety  of  female  students." 

Girl  cut  from  varsity  baseball  team  cannot  prevail 
when  she  fails  to  show  that  her  sex  played  a  role. 

Croteau  v.  Fair,  686  F.  Supp.  552  (E.D.  Va.  1988). 

Facts:  Nancy  Croteau  tried  out  for  her  high  school's 
varsity  baseball  team  and  survived  the  first  cut.  She  was 
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cut  in  the  second  round  and  brought  a  lawsuit  alleging 
unlawful  discrimination  on  account  of  her  sex. 

Holding:  In  sex  discrimination  cases  of  this  type, 
the  plaintiff  must  prove  that  the  discrimination  was  inten- 
tional. She  may  do  so  by  showing  intent  through  ( 1 )  the 
historical  background  of  the  action,  (2)  the  specific  se- 
quence of  events,  (3)  the  departure  from  normal  proce- 
dures, or  (4)  contemporary  statements  by  the  individuals 
taking  the  action.  If  she  can  show  that  that  the  discrimi- 
natory purpose  was  a  factor,  not  necessarily  even  the 
dominant  factor,  she  can  prevail.  Here,  however,  the 
court  found  that  the  "'plaintiff  received  a  fair  tryout  and 
that  the  decision  to  cut  her  was  made  in  good  faith  and  for 
reasons  unrelated  to  gender."  Although  the  evidence 
showed  that  Croteau  was  a  fine  athlete,  competition  was 
stiff,  and  she  simply  was  not  good  enough.  "[Tlhe  law's 
mandate  of  equality  does  not  dictate  a  disregard  of  differ- 
ences in  talents  and  abilities  among  individuals."  the 
court  noted. 

School  must  allow  student  with  AIDS  to  attend  class. 

Doe  V.  Dolton  Elementary  School  District  No.  148.  694 
F.  Supp.  440  (N.D.  111.  1988). 

Facts:  When  it  was  discovered  that  a  twelve-year- 
old  student  had  contracted  AIDS  during  transfusions  for 
heart  surgery,  the  school  district  banned  him  from  school, 
citing  the  health  risk  to  other  students.  In  place  of  attend- 
ance the  school  district  provided  two  hours  a  day  of 
"homebound"  teaching  assistance.  The  student  brought 
an  action  under  Section  504  of  the  Rehabilitation  Act  of 
1973  [29  U.S.C.  §794]  seeking  an  injunction  preventing 
the  school  from  banning  him. 

Holding:  The  school  was  ordered  to  permit  the 
student  to  attend.  The  court  found  that  AIDS  is  a  "handi- 
cap" within  the  meaning  of  the  Rehabilitation  Act  and 
that,  because  the  virus  cannot  be  spread  by  normal  class- 
room contact,  the  student  was  "otherwise  qualified"  to 
attend  school  within  the  meaning  of  the  act.  The  injunc- 
tion contained  the  following  provisions:  ( I)  the  student  is 
prohibited  from  engaging  in  contact  sports;  (2)  the  stu- 
dent must  receive  monthly  medical  reports  from  his  doc- 
tor as  to  his  current  status,  to  be  filed  with  the  court  and 
sent  to  appropriate  school  personnel:  (3)  the  student  must 
have  weekly  preliminary  medical  examinations  by  the 
school  nurse:  and  (4)  the  parents  must  report  immediately 
any  open  lesions  or  illnesses. 

Funding  cutbacks  do  not  automatically  justify  reduc- 
ing teaching  positions  and  terminating  teachers  under 


the  North  Carolina  teacher  tenure  law.  Tabom  v.  4 
Hammonds.  91  N.C.  App.  302.  371  S.E.2d  736  (1988),  ^ 
cert,  cieniecl.  323  N.C.  706  ( 1989). 

Facts:  During  Leo  Tabom's  first  year  teaching 
emotionally  handicapped  students  in  the  Durham  city 
school  system,  the  superintendent  was  notified  by  the 
Division  of  Teacher  Allotments/Student  Accounting  of 
the  State  Board  of  Education  that,  because  of  inappropri- 
ate duplication  of  counting  of  students  in  a  special  pro- 
gram for  handicapped  students,  the  system  would  lose 
almost  $300,000  in  state  and  federal  funds.  The  superin- 
tendent suggested  that  the  cuts  be  spread  over  two  years, 
but  that  suggestion  was  denied.  The  superintendent  then 
formed  a  committee  to  recommend  teachers  for  discharge. 

Leo  Tabom  was  one  so  recommended.  Under  the 
teacher  tenure  law,  a  probationary  teacher  can  be  dis- 
missed at  mid-year  only  for  reasons  that  permit  dismissal 
of  a  tenured  teacher,  one  of  which  is  "[a]  justifiable  de- 
crease in  the  number  of  positions  due  to  district  reorgani- 
zation, decreased  enrollment,  or  decreased  funding"  [G.S. 
1 15C-325{e)(l)l].  Acting  under  the  teacher  tenure  law, 
Tabom  requested  a  hearing,  after  which  the  board  upheld 
the  termination.  On  appeal  to  the  superior  court,  the 
action  of  the  board  was  affirmed.  The  matter  then  came 
to  the  court  of  appeals,  which  found  that  it  could  not  i 
"discem[]  a  substantive  reason"  for  the  decision  to  termi- 
nate Tabom  and  sent  the  case  back. 

Tabom  then  received  a  second  letter  of  termination, 
which  cited  the  decrease  in  funding  and  noted  that  "[i]n 
order  to  adjust  to  this  decrease  in  funding,  it  was  neces- 
sary to  take  various  actions,"  including  temiination  of  the 
plaintiff  A  second  hearing  was  held  before  the  board, 
and  the  board  found  that  "a  reduction  in  professional  staff 
was  an  appropriate  response  to  this  decrease"  in  funding. 
The  trial  court  upheld  the  board's  decision,  and  the  matter 
came  to  the  court  of  appeals  a  second  time. 

Holding:  The  court  reversed  and  sent  the  case  back, 
saying,  "The  threshold  issue  that  must  be  detemiined 
under  N.C.G.S.  §  1 15C-325(e)(l )  is  whether  decreased 
funding  automatically  justified  a  decrease  in  teaching 
positions."  The  court  held  that  decreased  funding  does 
not  automatically  justify  a  decrease  in  teaching  positions 
and  that  "the  automatic  decision  to  reduce  teaching  posi- 
tions as  the  response  to  the  funding  cut  is  precisely  the 
kind  of  decision  from  which  our  legislature  intended  to 
protect  teachers."  The  board  had  found  that  a  reduction  in 
the  number  of  teachers  was  an  appropriate  response  to  the 
decrease  in  funding,  the  court  noted,  but  more  is  required:  i 
a  finding  that  the  reduction  is  not  simply  appropriate  but      " 
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also  "justifiable."  Because  the  system  did  not  explore 
other  possibilities  for  dealing  with  the  funding  cuts — 
such  as  cutting  administrative  or  overhead  costs  or  taking 
money  from  other  parts  of  the  budget — it  was  not  able  to 
"present  evidence  justifying  the  decrease  in  teaching 
positions  beyond  the  mere  fact  that  funding  has  been 
reduced."  Such  evidence  is  necessary,  the  court  said. 
School  systems  "must  always  meet  the  initial  requirement 
of  justifying  the  decrease  in  positions  before  discharging 
any  teacher  covered  by  this  statute." 

Principal's  report  of  possible  child  abuse  by  substitute 
teacher  does  not  subject  school  system  to  liability. 

Davis  v.  Durham  City  Schools.  91  N.C.  App.  520.  372 
S.E.2d  318  (1988). 

Facts:  Students  complained  to  the  principal  that 
substitute  teacher  William  E.  Davis  was  physically  abus- 
ing children  in  his  classroom  in  administering  discipline. 
The  principal  reported  the  possible  child  abuse  to  the 
Department  of  Social  Services  and  to  the  assi.stant  super- 
intendent of  personnel.  The  police  investigated  and  crimi- 
nal charges  were  brought  against  Davis.  He  was  tried  and 
acquitted  on  all  charges.  He  then  brought  this  action 
against  the  school  system,  alleging  that  the  principal 
"procured  the  issuance  of  criminal  complaints"  against 
him  and  in  so  doing  was  guilty  of  malicious  prosecution, 
intentional  infliction  of  emotional  distress,  negligence, 
and  defamation. 

Holding:  The  court  held  that  no  liability  could  be 
imposed  on  the  principal  or  the  school  system,  because 
the  principal  was  bound  by  law  to  report  possible  child 
abuse  and  because  the  reporting  law  specifically  provides 
that  an  official  who  makes  a  report  in  good  faith  is  im- 
mune from  any  civil  or  criminal  liability.  This  immunity, 
the  court  ruled,  applies  not  only  with  respect  to  the  report 
to  the  Department  of  Social  Services  but  also  to  the  report 
to  the  assistant  superintendent:  "To  say  that  the  principal 
was  protected  in  reporting  the  incident  to  the  Department 
of  Social  Services  but  not  in  reporting  to  the  Assistant 
Superintendent  would  be  both  contrary  to  the  spirit  of  the 
statute  and  also  impractical." 

State  university  does  not  violate  security  officer's  pri- 
vacy rights  by  asking  her  questions  regarding  sexual 
practices,  preferences,  and  partners  on  a  polygraph 
examination.  Truesdale  v.  University  of  North  Carolina. 
91  N.C.  App.  186.  371  S.E.2d  5W  (1988),  rev.  denied, 
323  N.C.  706  (1989). 

Facts:   Tommie  Jean  Truesdale  was  employed  as  a 


probationary  campus  security  officer  at  Winston-Salem 
State  University.  Before  becoming  a  permanent  em- 
ployee, she  was  required  to  take  a  polygraph  examina- 
tion. On  two  scheduled  dates  for  the  examination,  she 
failed  to  appear.  Her  employment  was  terminated  for  in- 
subordination. In  her  lawsuit,  Truesdale  alleged  several 
violations  of  law  in  her  termination,  including  an  uncon- 
stitutional violation  of  her  right  to  privacy.  She  said  that 
she  had  refused  to  take  the  examinations  because  she  had 
learned  that  among  the  questions  to  be  asked  would  be 
some  relating  to  homosexual  activity,  sexual  arousal  by 
contact  with  children,  and  unusual  sex  acts  as  well  as 
some  regarding  theft  and  antigovemment  activity.  All  of 
these  were  "control"  questions  to  be  asked  prior  to  the  ad- 
ministration of  the  examination  to  allow  the  examiner  to 
interpret  the  results. 

Holding:  There  was  no  violation  of  a  con,stitutional 
right  to  privacy  in  requiring  Truesdale  to  answer  these 
questions.  The  constitutional  right  of  privacy  extends  to 
matters  of  family  relationships,  marriage,  or  procreation. 
Such  protected  matters  "bear  no  resemblance"  to  the 
matters  about  which  the  questions  were  to  be  asked — 
homosexual  activity,  sexual  interest  in  children,  and 
unusual  sex  acts.  Therefore,  the  court  said,  asking  the 
questions,  and  firing  an  employee  for  refusing  to  answer, 
does  not  violate  any  protected  right  to  privacy. 

Evidence  that  tenured  faculty  member  on  several  oc- 
casions touched  female  students  in  ways  that  made 
them  uncomfortable  supports  university's  decision  to 
dismiss  him.  //;  re  Kozy.  91  N.C.  App.  342.  371  S.E.2d 
778  (1988),  rev.  denied.  323  N.C.  704  (1989). 

Facts:  John  Kozy  was  a  tenured  member  of  the 
faculty  of  East  Carolina  University.  In  1985  he  was 
warned  to  refrain  from  any  type  of  touching  or  contact 
with  his  students,  and  he  agreed  to  do  so.  This  warning 
followed  at  least  two  complaints  from  students  that  Kozy 
had  inappropriately  touched  them.  In  1986  Kozy  touched 
a  female  student  who  was  taking  a  make-up  exam  and 
subsequently  suggested  that  she  could  improve  her  grade 
if  she  worked  closely  with  him  and  was  very  "coopera- 
tive." The  chancellor  notified  Kozy  that  he  would  be 
dismissed.  His  appeals  were  heard  by  a  committee  within 
the  university,  by  East  Carolina's  board  of  trustees,  by 
The  University  of  North  Carolina  Board  of  Governors, 
and  by  the  state  superior  court.  Kozy  lost  at  all  levels 
and  appealed  finally  to  the  North  Carolina  Court  of  Ap- 
peals. 

Holding:    The  university  followed  all  due  process 
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requirements  in  giving  Kozy  notice  of  the  reasons  for  iiis 
dismissal  and  in  the  review  of  the  chancellor's  decision 
by  the  school's  board  of  trustees  and  by  The  University  of 
North  Carolina  Board  of  Governors.  There  was  substan- 
tial evidence  to  support  the  findings  of  improper  conduct, 
and  the  conduct  was  sufficient  to  justify  dismissal. 

Tenured  teacher's  horseplay  water  fight  with  students 
does  not  constitute  "immorality"  for  purposes  of  fif- 
teen-day suspension.  Everett  Area  School  District  v. 
Ault,  548  A.2d  1341  (Pa.  Commw.  Ct.  1988). 

Facts:    On  the  last  day  of  the  school  year,  tenth- 
grade  students  engaged  in  traditional  horseplay  that  in- 


cluded a  water  fight.  Teacher  Brenda  Ault  participated, 
despite  earlier  explicit  warnings  from  authorities  that  no 
teachers  or  students  were  to  engage  in  such  conduct  and 
that  a  violation  would  result  in  severe  disciplinary  action. 
After  a  hearing  before  the  school  board,  Ault  was  found 
guilty  of  immorality  and  suspended  for  fifteen  days.  She 
appealed.  The  trial  court  overruled  the  suspension,  and 
the  school  district  appealed. 

Holding:  The  suspension  was  overruled  by  the  ap- 
peals court.  The  appeals  court  quoted  the  trial  court  ap- 
provingly: "This  was  without  question  unprofessional 
conduct,  unbecoming  to  a  teacher.  However,  we  cannot 
find  that  it  rises  to  the  level  of  immorality.""  ■ 
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